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1 DR. JONATHAN SAMET, 

2 having been previously sworn, was 

3 examined and testified further as follows: 

4 EXAMINATION 

5 BY MR. ECK: 

6 Q. Doctor, I think it was August 14th was the first day 

7 of your deposition in this matter. You remember 

8 that, I'm sure? 



9 

A. 

Yes . 

08:38:10 

10 

Q. 

And I think at that time Mr. Sheffler discussed with 

08:38:14 

11 


you the barriers, you know, answer a question with a 

08:38:16 

12 


gesture or whatever and the court reporter can't get 

08:38:18 

13 


it down, and all of those types of things. Do you 

08:38:22 

14 


recall that? 

08:38:22 

15 

A. 

Yes, I do. 

08:38:24 

16 

Q. 

Dr. Samet, are you presently planning to testify at 

08:38:28 

17 


the trial of this matter? 

08:38:28 

18 

A. 

Yes, I am. 

08:38:30 

19 

Q. 

Okay. Since the first day of your deposition — 

08:38:34 

20 


(Discussion off the record.) 

08:39:06 

21 

BY 

MR. ECK: 

08:39:08 

22 

Q. 

Dr. Samet, Mr. Hamlin has identified to Mr. Silfen 

08:39:10 

23 


at least some additional materials that you 

08:39:14 

24 


reviewed — I think they were company documents or 

08:39:16 

25 


press releases, of that nature — since the first 

08:39:18 
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1 


day of your deposition. Does that comport with your 

08:39:22 

2 


recollection? 

08:39:22 

3 

A. 

New materials since the first deposition? 

08:39:28 

4 

Q. 

Or recently reviewed. 

08:39:30 

5 

A. 

Well, I have reviewed such materials. 

08:39:44 

6 

Q. 

This (indicating) is the letter I am referring to. 

08:39:48 

7 


You probably have not seen that. I assumed it was 

08:39:52 

8 


since the previous date of your deposition. 

08:39:56 

9 

A. 

I can't identify them by these numbers, so I would 

08:40:02 

10 


have to, you know — again, I guess I would have to 

08:40:06 

11 


see exactly which these refer to to refresh my 

08:40:10 
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those documents by the defense and then we in turn 
provided them to Dr. Samet. They are not in this 
notebook (indicating). 

MR. ECK: Okay. Are they among the 
documents that — the batch of, you know, public 
statement documents that you provided the first day 
of the deposition? 

MR. HAMLIN: Batch of public statement 
documents? I'm not sure I know which documents you 
are referring to. These (indicating) are the 
documents that we provided the first day of the 
deposition. 

MR. ECK: Oh, okay. Fine. But the 
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08:41:14 

08:41:14 
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notebook — 




15 


MR 

. HAMLIN: These 

(indicating) are the 

08:41:30 

16 


additional documents. 


08:41:30 

17 


MR 

. ECK: The notebook that he is 

08:41:32 

18 


referring to 

now is something 

other than this? 

08:41:34 

19 


MR 

. HAMLIN: No. 


08:41:34 

20 


MR 

. ECK: Oh. It's 

the same one? 

08:41:36 

21 


MR 

. HAMLIN: Yeah. 

It's this notebook 

08:41:38 

22 


(indicating) 

There's only one notebook. 

08:41:40 

23 

BY 

MR. ECK: 




24 

Q. 

Is that the notebook you were 

referring to. Doctor? 

08:41:44 

25 

A. 

This (indicating) is the notebook I was referring 

08:41:46 
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1 


to. 

08:41:46 

2 


MR. HAMLIN: Right here (indicating). 

08:41:50 

3 


MR. ECK: Took a long time to get there. 


4 

BY 

MR. ECK: 


5 

Q. 

Have you reviewed anything else that you intend to 

08:41:54 

6 


rely on for your testimony in this matter since the 

08:41:58 

7 


first day of your deposition? 

08:42:00 

8 

A. 

Well, our review of the medical and epidemiological 

08:42:04 

9 


literature is ongoing, so we have continued to 

08:42:06 

10 


conduct literature searches of peer-reviewed 

08:42:10 

11 


publications. 

08:42:12 

12 

Q. 

Okay. And have those been added to the database. 

08:42:14 

13 


more materials? 

08:42:16 

14 

A. 

Well, as we discussed on the first day of my 

08:42:20 

15 


deposition, the database is not fixed, so Tracy 

08:42:26 

16 


Sides has continued to enter articles into the 

08:42:28 
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database. 


08:42:30 


18 

19 

20 
21 
22 

23 

24 

25 


Q. Did you review the depositions of any of the — of 
Dr. Wyant or Dr. Miller or Dr. Zeger? 

A. I have read the deposition of Dr. Zeger. I have not 

really read the deposition of Dr. Miller. And 

Dr. Wyant's I have not really read; I scanned it a 

bit, but not read it in depth. 

Q. All right. I anticipate an objection to this 

question, but did you notice anything in Dr. Zeger's 
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deposition that you disagreed with? 08 

A. In general, no. 08 

Q. Any specifics? 08 

A. Nothing that comes to mind now. 08 

Q. When did you review Dr. Zeger's deposition? 08 

A. Oh, I would say approximately during — about a week 08 

following the date on which he gave it. I more 08 

recently refreshed my memory just by scanning it. 08 

Q. Did you review anything in preparation for the 08 

continuation of your deposition today? 08 

A. Nothing more than re-reviewing the contents of this 08 

notebook in front of me containing the tobacco 08 

industry materials and rescanning the depositions of 08 
Zeger and Wyant. 08 

Q. Okay. Have you reviewed the transcript of the first 08 

day of your deposition? 08 

A. Yes, I have. 08 

Q. I would like — now that we've had access to the 08 
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19 

20 
21 
22 

23 

24 

25 


database and understand more what it's about, I 
would just like to clear up some questions of 
chronology that I have. 

And to the extent that this may — some of 
it may be a little bit repetitious of what we went 
over the first day, I apologize. But I would just 
like to get the chronology of the database and your 
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1 expert opinion in the right order in my own mind. 08:44:56 


2 


The database was not originally conceived 

08:45:00 

3 


as support for your expert opinion; is that right? 

08:45:04 

4 

A. 

That's not fully correct, no. 

08:45:08 

5 

Q. 

Okay. Well, let's back up. You were first 

08:45:14 

6 


contacted by Mr. Hamlin, and that was in June of 

08:45:20 

7 


what year? 

08:45:22 

8 

A. 

1994 . 

08:45:24 

9 

Q. 

Right. And what were you asked to do at that time? 

08:45:30 

10 


MR. HAMLIN: Let me object. To the extent 

08:45:36 

11 


that you are inquiring into my intellectual work 

08:45:38 

12 


product, I am going to instruct him not to answer. 

08:45:40 

13 


I think there's another way you can ask 

08:45:42 

14 


him that question, and I think it would be to ask 

08:45:44 

15 


him what his understanding of his work would be in 

08:45:46 

16 


this case. 

08:45:48 

17 

BY 

MR. ECK: 


18 

Q. 

Well, let me ask it this way: Were you asked at 

08:45:52 

19 


that time to provide an expert report in this 

08:45:54 

20 


matter? 

08:45:54 

21 


MR. HAMLIN: I think that's the same 

08:45:56 
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question; you are 

asking him what — 

08:46:00 

23 

BY 

MR. ECK: 



24 

Q. 

Well, what's your 

understanding of what you were 

08:46:00 

25 


asked to do? 


08:46:02 
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1 

A. 

My understanding of what I was asked to do was to 

08:46:04 

2 


address the issue of the causation of disease by 

08:46:10 

3 


tobacco smoking. 

08:46:12 

4 

Q. 

Okay. Was it your understanding that you were being 

08:46:16 

5 


asked to provide an expert report? 

08:46:18 

6 

A. 

At that time, no. 

08:46:20 

7 

Q. 

Okay. And it was the fall of that year that you 

08:46:26 

8 


agreed to become involved In this matter; is that 

08:46:28 

9 


correct? 

08:46:28 

10 

A. 

Approximately late fall of that year, yes. 

08:46:30 

11 

Q. 

Right. And you indicated that you had discussions 

08:46:32 

12 


with Ron Davis and David Burns around that time 

08:46:36 

13 


about — 

08:46:38 

14 

A. 

At some point in that interval. 

08:46:40 

15 

Q. 

And you also said that you had discussions with some 

08:46:42 

16 


other people who weren't involved In this type of 

08:46:44 

17 


litigation. Who were they? 

08:46:46 

18 

A. 

Oh, I turned to some friends for, you know, just 

08:46:50 

19 


general guidance. I am not even sure I can recall 

08:46:54 

20 


who I talked to. It's the kinds of people I turned 

08:46:58 

21 


to and said, "What about getting involved In a major 

08:47:00 

22 


project like this?" My dean, among others, for 

08:47:04 

23 


example. 

08:47:04 
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24 Q. Okay. And in September — I'm sorry. In the fall 08:47:10 

25 of '94 when you agreed to become involved, was your 08:47:14 
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understanding at that time that you would be asked 
for an expert report in this matter? 

A. Specifically, no. 

Q. And it was your idea after that to develop the 
database; is that correct? 

A. It was my idea to develop the database. 

Q. And when did that idea come to you? 

A. Probably as I began to work on the case in the late 

fall of '94, early into '95. 

Q. And the database was actually started when? Early 
'95, I understand. Is that right? 

A. It was probably later than early '95. I think 

whenever Tracy Sides was hired, which was probably 
into the spring of '95. 

Q. Was Tracy Sodds (sic) hired, if you know, was she 
hired specifically to work on the database? 

A. That was certainly among her — my understanding — 
among her major responsibilities. 

Q. Okay. Were you aware at the time of her background, 
training, and experience? 

A. Yes. 

Q. Did you interview her before she was hired for this? 

A. You are asking questions of chronology I'm not sure 

I can fully recollect. I was aware of her 
qualifications at the time that she was hired, when 
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I first met her. I did not interview her before she 

08:48:50 

2 


was hired. 

08:48:50 

3 

Q. 

Okay. But were you satisfied at the time that she 

08:48:54 

4 


had the requisite background, training, and 

08:48:56 

5 


experience to work on the database? 

08:49:00 

6 

A. 

She had a master's degree in epidemiology from a 

08:49:04 

7 


sound program, or an MPH degree, and I felt that her 

08:49:08 

8 


background was appropriate. 

08:49:08 

9 

Q. 

Okay. In, let's say, mid — somewhere after Tracy 

08:49:18 

10 


Sodds (sic) was hired, perhaps mid 1995 when work 

08:49:22 

11 


began on the database, was it your understanding at 

08:49:26 

12 


that time that you were being asked to give an 

08:49:30 

13 


expert report in this matter? 

08:49:30 

14 

A. 

Probably not yet at that point. 

08:49:38 

15 


And just a correction so the record 

08:49:40 

16 


doesn't get confused. Her name is Sides, S-i-d-e-s. 

08:49:42 

17 

Q. 

Okay. S-i-d-e-s? 

08:49:46 

18 

A. 

Yes. 

08:49:46 

19 

Q. 

I apologize. But as you know, the initial 

08:49:52 

20 


transcript has "Sodds" throughout, so... 

08:49:56 

21 


All right. Also at about this time. 

08:50:00 

22 


middle of 1995, summer of '95, you began discussing 

08:50:04 

23 


a damages model with Drs. Wyant, Miller, and Zeger; 

08:50:08 

24 


is that correct? 

08:50:10 

25 

A. 

The initial discussions involved Drs. Wyant and 

08:50:14 


http://legacy.library.ucsf-:Gdy/tE£i/qjn05aG0/pdfndustrydocuments.ucsf.edu/docs/mjhd0001 



237 


1 


Miller only. 

08:50:16 

2 

Q. 

And Dr. Zeger, the discussions with him started 

08:50:18 

3 


later? 

08:50:18 

4 

A. 

Correct. 

08:50:20 

5 

Q. 

About what time was that, what period? 

08:50:20 

6 

A. 

I would recollect approximately one year later. 

08:50:28 

7 

Q. 

And I understand Dr. Miller's assistant was present 

08:50:36 

8 


on one or two occasions for these discussions; is 

08:50:38 

9 


that right? 

08:50:38 

10 

A. 

Correct. 

08:50:40 

11 

Q. 

And what is his or her name? 

08:50:44 

12 

A. 

Her. It's Chinese, it's Xiun Lan. And I don't know 

08:50:48 

13 


her last name. 

08:50:52 

14 

Q. 

Okay. And at the time of these discussions, the 

08:50:56 

15 


first discussions with Dr. Miller and Dr. Wyant, at 

08:51:00 

16 


that time was it your understanding that you were 

08:51:02 

17 


being asked to provide an expert report in this 

08:51:04 

18 


matter? 

08:51:06 

19 

A. 

You are referring now to approximately mid '95? 

08:51:08 

20 

Q. 

Right, discussions about the model. 

08:51:10 

21 

A. 

Probably not yet at that point, no. 

08:51:14 

22 

Q. 

Now, as the database was put together you were 

08:51:20 

23 


involved in quality checking, right? 

08:51:22 

24 

A. 

Correct. 

08:51:22 

25 

Q. 

Okay. Do you recall when you would have first 

08:51:26 


238 

1 reviewed articles as part of the quality check 08:51:30 

2 process? 08:51:30 
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A. You are referring to — by "the quality check 
process," can you — 

Q. Well, as I understand it, there was a quality check 
process in place where Tracy Sides would randomly 
select certain articles and you would, as I 
understand it — correct me if I am wrong — you 
would then check those articles to see if she had 
accurately inputted the information into the 
database. 

A. Correct. But in terms of the development of the 

database itself, there was an initial developmental 
phase during which the materials to be abstracted 
were essentially selected, chosen. And there was a 
piloting of this that I was involved in. And then a 
routine quality check was put in place. 

Q. So there was an up-and-running phase and then a 
more — 

A. Correct. 

Q. — stable phase after that? 

A. Correct. 

Q. Okay. About what time did the up-and-running phase 
end, if you can recall? 

A. Approximately the fall of '95. 
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1 

2 

3 

4 


Q. 


Okay. Now, you had concluded prior to even meeting 
Mr. Hamlin that smoking was causally related to all 
of the diseases in your report except for diminished 
health status; is that right? 


08:53:08 
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5 A. Well, certainly reports of the Surgeon General and 08:53:26 

6 others had reached that conclusion — those 08:53:30 

7 conclusions with regard to a number of diseases, the 08:53:32 

8 causal conclusion. And I concurred with that, those 08:53:36 

9 decisions. 08:53:36 


10 

Q 

11 

A 

12 

Q 

13 


14 


15 


16 


17 

A 

18 

Q 

19 

A 

20 


21 

Q 

22 


23 


24 

A 

25 

Q 


Before meeting Mr. Hamlin? 

Correct. 

So would it be fair to say that except for the 
diminished health status, the conclusions that you 
reached in — the existence of the database was not 
necessary to reach the other conclusions in your 
expert report, for you to reach those? 

You are referring to the causal conclusions — 

Right. 

— with these other diseases? As I mentioned, those 
conclusions had been reached previously. 

Had you made a systematic review of the findings of 
the studies that were ultimately entered into the 
database before the database was ever created? 

By "systematic review" you mean? 

Well, do we have your report handy? Do you have a 
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copy here? 

First of all, since it's not marked from 
the last time, would you have a look at what I am 
handing you and satisfy yourself that with the 
exception of the appendices to it that that's your 
expert report in this matter? 

A. Yes, it is. 
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Q. 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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21 
22 

23 

24 

25 


A. 


Could you have a look at page 11? Somewhere near 
the top of page 11 it says, "My determination of 
these associations as causal is based on review of 
the Surgeon General's reports and on the 1986 lARC 
Monograph on Tobacco Smoking and on the findings of 
the studies included in the computerized database of 
epidemiologic studies..." 

I was just wondering if you had made some 
type of review of those studies, except for 
diminished health status studies, prior to this. 
Certainly I have periodically systematically 
reviewed the evidence on tobacco smoking and 
disease. 

As part of the process of developing the 
database I again reviewed new studies, re-reviewed 
many of the studies I had previously read. In 
particular areas I focused my attention — on areas 
that I had been less familiar with, I focused my 
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1 

2 

3 

4 

5 

6 

7 

8 
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Q. 


A. 


attention in particular on those articles. 

Okay. Well, I think my question was: Prior to 
starting the database had you happened to have made 
a systematic review of the studies that ultimately 
went into it, except for those on diminished health 
status? 

Well, again — I guess I can only reiterate what I 
said. 

I mean, for example, in the preparation of 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


the 1990 Surgeon General's report I systematically 
reviewed a great deal of the literature on tobacco 
smoking and health. 

I had done that previously on many of the 
specific health outcomes and again — in preparation 
of the database and review I again focused in on 
newer studies and studies in specific areas where 
there was a strengthening of the evidence. 

Q. When you review studies like that, do you in your 

own mind look for their weaknesses, confounders not 
controlled for that you would have, design aspects 
which might introduce bias, things like that? 

A. I would carefully review each study for its 
methodology. 

Q. Now, let me ask you this: The database includes 
objective information about the study design. 
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1 

2 

3 A. 

4 Q. 

5 

6 

7 

8 

9 A. 

10 
11 
12 


confounders controlled for, things like that, does 
it not? 

Correct. 

Does it include any subjective impressions about the 
study, whether there were confounders that should 
have been controlled for that weren't or whether 
some aspect of the study design might be introducing 
bias of some nature? 

The database is largely a presentation of, if you 
will, the methods of the studies and of the 
findings. There's not, as you allude to, a detailed 
individual critique of each study. 
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13 

Q. 

Is there a critique at all of each study or any 

08:58:50 

14 


study? 

08:58:50 

15 

A. 

Not specifically. There are some comments related 

08:58:52 

16 


to each study, but those are largely for 

08:58:56 

17 


informational purposes. 

08:58:56 

18 

Q. 

Right. They are not critiques of the design or 

08:59:00 

19 


execution of the study? 

08:59:00 

20 

A. 

No. As I said, the database is descriptive. 

08:59:04 

21 

Q. 

Now, the development of the database was based on a 

08:59:14 

22 


specified search strategy; is that right? 

08:59:24 

23 

A. 

That's correct. 

08:59:24 

24 

Q. 

And was it you that developed that search strategy? 

08:59:26 

25 

A. 

That's correct. 

08:59:26 


243 


1 

Q. 

Is that written down? 


08:59:26 

2 

A. 

There is some documentation for the database. 

yes. 

08:59:28 

3 

Q. 

Okay. Other than what's described in Appendix 

B to 

08:59:34 

4 


your expert report, do you have somewhere the 

search 

08:59:40 

5 


strategy, the protocol that was used, written 

down? 

08:59:42 

6 

A. 

I don't know what you have been provided, but 

there 

08:59:46 

7 


is documentation for the development of the 


08:59:48 

8 


database. 


08:59:50 

9 

Q. 

Other than what is part of your expert report? 


08:59:56 

10 

A. 

You have the database itself. 


09:00:00 

11 

Q. 

Correct. Does the database include this search 

09:00:04 

12 


strategy? 


09:00:06 

13 

A. 

No, but there is a document that describes the 

— if 

09:00:12 

14 


you will, that documents the database. 


09:00:14 
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15 


MR. 

ECK: Could it be arranged that 

we — 

09:00:18 

16 


MR. 

HAMLIN: You have got it. 


09:00:18 

17 


MR. 

ECK: We do? It's part of 


09:00:20 

18 


Appendix B? 



09:00:22 

19 


MR. 

HAMLIN: Yes. 


09:00:22 

20 


MR. 

ECK: Okay. 


09:00:24 

21 

BY 

MR. ECK: 




22 

Q. 

Now, I am also a little confused about one thing. 

09:00:30 

23 


At one point 

it says that literature searches 

for 

09:00:34 

24 


the database 

were done in your office. That ' 

was in 

09:00:36 

25 


the first day 

of the deposition, I think page 

40 . 

09:00:40 
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1 

A. 

The database searches were done by — for the 

09:00:46 

2 


database were done by Tracy Sides. 

09:00:50 

3 

Q. 

So that statement — 

09:00:52 

4 

A. 

In terms of the database, no. There were literature 

09:00:54 

5 


searches done in my office simply in support of my 

09:00:56 

6 


general work, but not in terms of the database 

09:01:00 

7 


specifically. 

09:01:00 

8 

Q. 

Okay. The literature searches which were done in 

09:01:04 

9 


your office, were any of those in support of 

09:01:06 

10 


developing your expert opinion in this case? 

09:01:08 

11 

A. 

They were simply in terms of my general reading. 

09:01:12 

12 

Q. 

Now, was there — you are familiar with random 

09:01:32 

13 


number generators, right, you have heard that 

09:01:34 

14 


phrase? 

09:01:36 

15 

A. 

I have heard that phrase. 

09:01:36 

16 

Q. 

Yeah. Was there a protocol by which Tracy Sides was 

09:01:40 

17 


to randomly select studies for quality control or 

09:01:46 
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18 


was it just up to her? 


09:01:48 


19 

A. 

She randomly selected 

them. 

I don't know the 

exact 

09:01:50 

20 


protocol by which she 

selected the, I guess. 

one in 

09:01:56 

21 


ten articles that were 

sent 

to me for re-review. I 

09:02:00 

22 


mean, I — 




09:02:02 

23 

Q. 

But it was supposed to 

be random? 


09:02:02 

24 

A. 

Yes, it was at random. 




09:02:04 

25 

Q. 

And then you reviewed 

those 

for discrepancies 

with 

09:02:08 


245 

1 the database entries? 09:02:10 

2 A. For discrepancies. There was an additional review 09:02:12 

3 conducted by Tracy Sides. 09:02:14 

4 Q. She was also part of the quality control process or 09:02:18 

5 she would re-review these — 09:02:20 

6 A. She has re-reviewed a sample of the tabular entries 09:02:26 

7 into the database. 09:02:26 

8 Q. The same ones you checked or another set? 09:02:30 

9 A. She has re-reviewed the tabular — the actual 09:02:34 


10 


entries of findings into the database. 


09:02:36 

11 

Q. 

When you discovered discrepancies in the entries. 

09:02:44 

12 


was there any follow-up with Tracy to try to 

see 

09:02:48 

13 


that — you know, explain what had happened 

and try 

09:02:52 

14 


to eliminate similar discrepancies? 


09:02:54 

15 

A. 

We discussed any discrepancies that may have 

arisen. 

09:02:56 

16 

Q. 

And tried to figure out how they occurred? 


09:03:00 

17 

A. 

Correct, correct. 


09:03:00 

18 


MR. ECK: Maybe we could just take 

a quick 

09:03:16 

19 


break? I just want to confer. 


09:09:00 
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20 



MR. HAMLIN: Sure. 

21 



(Break taken.) 

22 


BY MR. 

ECK: 

23 

Q. 

While 

we were off the record. Dr. Samet, I handed 

24 


you a 

copy of what I will represent is a Minuscript 

25 


of the 

transcript of the first day of your 
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deposition in this matter. 

And I would like to refer you to page 23. 
And if you will read far enough back to get context, 
if you need it, you will see that there were 
discussions about your report with Mr. Hamlin, with 
Howard Orenstein, and so forth. And there were some 
comments they made. 

A. Um-hmm. 

Q. Did you — you said you thought that those comments 
were verbal. Did you make notes of those comments? 

A. I really can't remember the details of how I handled 
those comments. I mean, I drafted, I redrafted. 
Whether I scribbled them on a piece of paper or not 
for memory's sake, I really don't recall. 

Q. Okay. Do you recall annotating the existing draft 
as you received the comments? 

A. Typically I would probably write a brief word or two 
on a piece of paper, make my changes, and move on. 

Q. Okay. Moving on to page 24, you indicated that your 
practice is, at least when working on your computer, 
essentially not to save prior drafts, but just go 
right over them as you make corrections so that 
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23 

there would be no prior iterations on your hard 

09:11:04 

24 

drive or on a floppy disk in the normal course; is 

09:11:06 

25 

that right? 

09:11:08 
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1 

A. 

That's correct. 

09:11:08 

2 

Q. 

And you also indicated here that any prior versions 

09:11:12 

3 


would be printed versions. 

09:11:16 

4 

A. 

I don't have electronic versions. 

09:11:18 

5 

Q. 

Right. Do you have any printed prior versions of 

09:11:20 

6 


your report? 

09:11:22 

7 

A. 

Not that I am aware of, no. I have just the final. 

09:11:26 

8 

Q. 

Okay. If you turn to pages 29 and 30, you'll see 

09:11:50 

9 


that — move back onto page 29 as far as you need to 

09:11:54 

10 


get context about the illustrative documents 

09:11:56 

11 


provided to you by attorneys and the selection 

09:12:02 

12 


process that was done in conjunction with the 

09:12:06 

13 


attorneys. 

09:12:12 

14 


And there's a question there: "Did the 

09:12:16 

15 


attorneys tell you what they wanted to see as 

09:12:18 

16 


illustrative — Did the attorneys tell you what they 

09:12:20 

17 


wanted these illustrative documents to represent?" 

09:12:24 

18 

A. 

I'm sorry. Which line are you — 

09:12:26 

19 

Q. 

Moving on into page 30 at the top. And you say. 

09:12:28 

20 


"Not specifically, no." Do you find where we are 

09:12:40 

21 


yet? 

09:12:40 

22 

A. 

Yes. 

09:12:42 

23 

Q. 

And then: "Generally?" And then you say. 

09:12:44 

24 


"Generally they did." And my question for you is: 

09:12:46 
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What did they say? 


09:12:48 
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MR. HAMLIN: Objection. We have an order 
in place that specifically prohibits inquiry into 
what lawyers told the experts in this case, that's 
clear. Both sides have agreed to it. 

MR. ECK: My involvement in this case has 
been minimal. I will just ask — 

MR. SILFEN: I didn't hear the question. 
What was the question? 

MR. BIERSTEKER: What he stated was that 
there is an order prohibiting inquiry into 
discussions about what counsel told experts. 

MR. SILFEN: What was the question you 
objected to? 

MR. ECK: There's a question where 
Mr. Sheffler asked: Did the attorneys tell you what 
they wanted to see as illustrative with regard to 
company documents? And the answer was: "Not 
specifically, no." "Generally?" "Generally they 
did." And my question is: What did they say? 

MR. SILFEN: Whatever it is, those 
questions — kinds of questions have been objected 
to and that's the way the record has — 

MR. ECK: All right, fine. 

BY MR. ECK: 
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25 Q. Okay. Page 41, and read back on page 40 if you need 09:14:12 
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1 


to for context. Reports were provided to you with 

09:14:24 

2 


respect to Minnesota Medicaid populations, is that 

09:14:32 

3 


correct, you have seen some reports over the last 

09:14:40 

4 


several years that were provided to you by the law 

09:14:42 

5 


firm? 

09:14:42 

6 

A. 

These were reports on the health — if you turn to 

09:14:42 

7 


page 40, reports on health status of individuals in 

09:14:46 

8 


Minnesota. 

09:14:46 

9 

Q. 

Right, right. Okay. And you indicate that you 

09:14:52 

10 


still have some of those reports. 

09:14:56 

11 

A. 

I have some of those reports. 

09:14:56 

12 

Q. 

Okay. What is your understanding of why those 

09:15:00 

13 


reports were provided to you? Was it in connection 

09:15:02 

14 


with the modeling? 

09:15:04 

15 

A. 

My understanding was that these were simply general 

09:15:06 

16 


background on cigarette smoking and other 

09:15:10 

17 


health-related practices of residents of the state 

09:15:14 

18 


of Minnesota. 

09:15:14 

19 

Q. 

Was it your understanding that they were provided to 

09:15:16 

20 


you in connection with developing your expert 

09:15:20 

21 


report? 

09:15:20 

22 

A. 

Not specifically, no. 

09:15:22 

23 

Q. 

Did you have any understanding that they may have 

09:15:28 

24 


been provided to you in connection with your work 

09:15:30 

25 


with Drs. Wyant, Miller, and Zeger on the model? 

09:15:38 
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1 

A. 

I did not see those reports as connected to the 

09:15:40 

2 


modeling work. 

09:15:44 

3 

Q. 

On page 48 you'll see a discussion about CIAR. And 

09:16:02 

4 


you indicated that your peer review activities with 

09:16:10 

5 


CIAR are not on your curriculum vitae. 

09:16:12 

6 

A. 

That was a question that was asked of me. 

09:16:14 

7 

Q. 

Right. I think you said it was not. Let's see. 

09:16:16 

8 


maybe you didn't. Okay. You didn't specifically 

09:16:18 

9 


say that. But it's not; is that right? 

09:16:20 

10 

A. 

No, it's not. 

09:16:20 

11 

Q. 

Okay. And you said you have other peer review 

09:16:24 

12 


appointments which are not listed on your curriculum 

09:16:26 

13 


vitae; is that correct? 

09:16:28 

14 

A. 

I don't have a peer review appointment with CIAR. 

09:16:30 

15 

Q. 

Well, let's just take the question that's there. It 

09:16:44 

16 


says, "You're a peer reviewer for a number of 

09:16:44 

17 


organizations that do not appear on your CV?" Your 

09:16:48 

18 


answer is "Many"; is that correct? 

09:16:50 

19 

A. 

That's correct. 

09:16:50 

20 

Q. 

Could you tell us what those organizations are? 

09:16:52 

21 

A. 

I conduct peer reviews that are not listed here. 

09:16:56 

22 


These may be for the National Institutes of Health, 

09:17:00 

23 


various ad hoc study sections. I do that very 

09:17:06 

24 


frequently. I do not list those on my curriculum 

09:17:08 

25 


vitae. 

09:17:12 
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1 


I have conducted 

peer review activities 

09:17:14 

2 

for other 

funding agencies 

who may send protocols to 

09:17:18 

3 

me and ask 

for a review. 


09:17:20 
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4 


There are many peer review activities 

09:17:22 

5 


related to journals. I do not list out on my 

09:17:26 

6 


curriculum vitae the journals for which I do peer 

09:17:30 

7 


review and on which I do not hold official editorial 

09:17:34 

8 


board positions and so forth. 

09:17:36 

9 


MR. ECK: Let me just take one other quick 

09:18:04 

10 


break to confer and see where we are. 

09:18:08 

11 


(Break taken.) 

09:18:08 

12 


MR. ECK: Back on. 

09:22:36 

13 

BY 

MR. ECK: 


14 

Q. 

Dr. Samet, by the time you were asked to prepare 

09:22:50 

15 


your expert report you were aware that the 

09:22:52 

16 


information concerning the diseases you identified 

09:22:56 

17 


as causally linked with smoking would be put into a 

09:22:58 

18 


model as part of an attempt to collect damages for 

09:23:04 

19 


the costs of treating some of those diseases among 

09:23:06 

20 


the Medicaid population in Minnesota; is that 

09:23:08 

21 


right? 

09:23:10 

22 


MR. HAMLIN: Objection. 

09:23:14 

23 

BY 

MR. ECK: 


24 

Q. 

What did you understand would be done — what was 

09:23:16 

25 


the purpose of the model in terms of the diseases 

09:23:20 
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1 

2 

3 

4 

5 


A. 


that you identified as causally connected with 
smoking; what did you understand the purpose of the 
model to be? 

I'm sorry. Your original question sort of gave me a 
time reference. I am a little puzzled by it. 


09:23:24 

09:23:26 

09:23:26 

09:23:32 

09:23:36 
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7 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q. 


Q. 

A. 

Q. 


A. 


Q. 


What's your understanding of what this case is 
about; what are the Plaintiffs seeking to do? 

MR. HAMLIN: Objection to form and 
foundation. 

My understanding is that the Plaintiffs are seeking 
to recover health costs expended by their clients 
for tobacco-caused diseases. 

And do you understand that the model developed by 
Drs. Miller, Wyant, and Zeger is intended to 
quantify some of those damages? 

Yes. 

Okay. And did you understand at the time you 
developed your expert report and identified the 
diseases in there that they would go into that model 
that's to be used to quantify damages? 

At the time I developed my expert report I did 
understand that. 

Okay. Now, let me ask you a hypothetical question. 
Let's assume that there's, you know, a recognized 
protocol for treating HIV when it's caught early and 
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that the literature establishes that failure to 
follow that protocol results in the next five years 
a higher incidence of pneumonia among the patients 
who don't get the protocol than those that do. 

And let's say you are a physician and a 
person with HIV in early stages comes to you and you 
fail to prescribe the protocol which has a lower 
incidence of pneumonia and the patient gets 


09:24:56 

09:25:00 

09:25:04 

09:25:08 

09:25:12 

09:25:18 

09:25:24 

09:25:28 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


pneumonia. 

Did you — did your failure to prescribe 
that protocol cause the pneumonia? 

MR. HAMLIN: Objection to form and 
foundation. 

A. You've given me several hypotheticals, which I will 
repeat back to you. You said assume that there's a 
protocol to reduce pneumonia in individuals with 
HIV; second, that an individual presents with the 
early stages of HIV; and, I guess, third, that a 
physician does not offer the protocol and the 
patient develops pneumonia. 

Q. Right. 

A. And then your question is? 

Q. Did the physician's failure to prescribe the 
protocol cause the pneumonia? 

MR. HAMLIN: Objection to form and 


09:25:28 

09:25:32 

09:25:36 

09:25:40 

09:25:40 

09:25:48 

09:25:50 

09:25:54 

09:26:00 

09:26:02 

09:26:06 

09:26:08 

09:26:08 

09:26:10 

09:26:14 

09:26:16 

09:26:18 


254 


1 

2 A. 

3 

4 

5 

6 

7 

8 Q. 

9 

10 


foundation. 

I'm not sure I can answer it given the hypotheticals 
you've given me. I would want to know if the 
protocol was 100 percent effective, what was the 
rate of pneumonia absent the protocol, and so 
forth. So I think without further extension of the 
hypotheticals I can't answer the question. 

Okay. Well, let's extend the hypotheticals. Let's 
assume that the incidence rate of pneumonia among 
those who do not get the protocol is more than twice 


09:26:20 

09:26:22 

09:26:26 

09:26:30 

09:26:36 

09:26:38 

09:26:42 

09:26:44 

09:26:54 

09:26:58 
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11 


the incidence rate of those who do get the 

09:27:02 

12 


protocol. 

09:27:02 

13 


Would it be more probable than not, then. 

09:27:06 

14 


if it's more than twice, that your failure to 

09:27:08 

15 


prescribe — or the physician's failure to prescribe 

09:27:12 

16 


the protocol caused the pneumonia? 

09:27:16 

17 


MR. HAMLIN: Objection to form and 

09:27:20 

18 


foundation. 

09:27:22 

19 

A. 

With your extension of the hypotheticals, the 

09:27:26 

20 


failure to prescribe the regimen could have 

09:27:32 

21 


contributed to that pneumonia. 

09:27:34 

22 

Q. 

Okay. And if that individual then were to sue the 

09:27:40 

23 


physician who failed to describe the protocol, would 

09:27:44 

24 


that individual be entitled to collect for damages 

09:27:46 

25 


for the pneumonia? 

09:27:48 


255 


1 


MR. HAMLIN: Objection to form and 

09:27:50 

2 


foundation. 

09:27:52 

3 

A. 

I guess I would find it very difficult to take 

09:27:58 

4 


things all the way through with the hypotheticals at 

09:28:02 

5 


hand. 

09:28:02 

6 


I mean, from what we have said, again. 

09:28:06 

7 


there is a possibility from the hypotheticals you 

09:28:08 

8 


have given me that failure to prescribe the regimen 

09:28:14 

9 


could have contributed to that pneumonia. 

09:28:16 

10 

Q. 

Okay. If the incidence rate is more than double in 

09:28:24 

11 


those who don't get the protocol compared to those 

09:28:26 

12 


that do, then it would be more probable than not 

09:28:28 

13 


that it did contribute, wouldn't it? 

09:28:30 
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14 


MR. HAMLIN: Same objections, form and 

09:28:34 

15 


foundation. 

09:28:34 

16 

A. 

Again, you are applying a "more likely than not" 

09:28:36 

17 


definition of causality, and here you have 

09:28:40 

18 


constructed a hypothetical that would lead one to a 

09:28:44 

19 


greater than 50 percent estimate of attributable 

09:28:46 

20 


risk. 

09:28:48 

21 

Q. 

I don't think you have quite answered the question. 

09:28:50 

22 


Would it be more probable than not that it 

09:28:52 

23 


contributed or caused — 

09:28:54 

24 

A. 

I think that's what I just said by saying that the 

09:28:56 

25 


attributable risk would be over 50 percent. 

09:28:58 


256 


1 

Q. 

Okay. And then let me ask you this 

: Should the 

09:29:00 

2 


physician be liable in damages for 

failure to 

09:29:04 

3 


prescribe the protocol? 


09:29:04 

4 


MR. HAMLIN: Objection to 

form and 

09:29:06 

5 


foundation. 


09:29:08 

6 

A. 

I'm not a — this is beyond the scope of my 

09:29:10 

7 


expertise. 


09:29:12 

8 


MR. ECK: Okay. Pass the 

witness. 


9 


MR. SILFEN: Why don't we 

take two minutes 

09:29:22 

10 


and I will slide over. 


09:29:24 

11 


(Break taken.) 


09:29:24 

12 


MR. SILFEN: Back on the 

record. 

09:33:00 

13 


EXAMINATION 



14 

BY 

MR. SILFEN: 



15 

Q. 

Hi, Dr. Samet. I am Tom Silfen. I 

am a lawyer for 

09:33:04 
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16 


Philip Morris. I am going to ask you questions 

09:33:06 

17 


almost exclusively about your contribution to the 

09:33:08 

18 


report submitted by Drs. Zeger, Wyant, and Miller. 

09:33:12 

19 


And you are familiar with that report? 

09:33:14 

20 

A. 

Yes, I am. 

09:33:16 

21 


MR. SILFEN; Why don't I mark a copy of 

09:33:18 

22 


the report as the next exhibit. I know marking 

09:33:22 

23 


exhibits in this case is always an adventure. 

09:33:26 

24 


(Discussion off the record.) 

09:35:18 


25 


1 

BY 

MR. SILFEN: 


2 

Q. 

I will hand you what's been previously marked as 

09:35:20 

3 


Exhibit 2401, and that was the designation in the 

09:35:26 

4 


Dr. Zeger deposition. Can you identify that, at 

09:35:32 

5 


least by its outward appearance, as the 

09:35:34 

6 


Zeger/Wyant/Miller report? 

09:35:36 

7 

A. 

Yes . 

09:35:36 

8 

Q. 

I think you stated last time, and you may have 

09:35:38 

9 


stated today, that you started working on that 

09:35:46 

10 


report or having involvement with it around the 

09:35:48 

11 


middle of 1995. Would that be accurate? 

09:35:50 

12 

A. 

Well, the report, no. The modeling, yes. 

09:35:52 

13 

Q. 

The modeling, yes. And you said last time that you 

09:35:54 

14 


were working as, I think your words were, at least. 

09:36:00 

15 


as a consultant. I don't really care about those 

09:36:02 

16 


words. What did you mean; what was your role? 

09:36:04 

17 

A. 

I think consultant is a fair characterization. I 

09:36:08 

18 


provided a general level of input. 

09:36:10 
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19 Q. Were there primary areas of contribution by you? 

20 A. I suppose my primary areas of contribution were to 

21 attempt to relate the damages model to what we 

22 understood about the adverse health effects, those 

23 diseases caused by tobacco smoking. 

24 Q. Are you an expert in this kind of modeling? 

25 A. "In this kind of modeling" referring to? 


09:36:18 

09:36:22 

09:36:28 

09:36:32 

09:36:34 

09:36:40 

09:36:44 


258 


1 

Q. 

The kind that was done here. 


09:36:46 

2 

A. 

Not particularly, no. 


09:36:48 

3 

Q. 

You do not consider yourself an expert 

in creating 

09:36:52 

4 


the kind of model that Drs. Zeger, Wyant and Miller 

09:36:58 

5 


have tendered? 


09:36:58 

6 

A. 

No, I do not. 


09:37:02 

7 

Q. 

Any idea of how often since the middle 

of '95 you 

09:37:10 

8 


have met with any of the authors of the 

Zeger report 

09:37:16 

9 


to discuss the modeling issues? 


09:37:18 

10 

A. 

I can give you some idea, if that's — 


09:37:26 

11 

Q. 

I am only looking for whether it's 3 or 

25 or 

09:37:30 

12 


something, you know, in between. 


09:37:32 

13 

A. 

It would probably be more like approximately 

09:37:34 

14 


10 times. 


09:37:36 

15 

Q. 

Okay. That's fine. Do you think you have an 

09:37:44 

16 


understanding of the methodology of the 

report? 

09:37:46 

17 

A. 

I think I have a general understanding 

of the 

09:37:52 

18 


methodology, yes. 


09:37:52 

19 

Q. 

I am going to say "the report" from now 

on, and I 

09:37:56 

20 


mean by that the Zeger report. Is that 

okay? 

09:37:58 
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21 

A. 

Okay. 





09:38:00 

22 

Q. 

Now, if your — 

strike 

that. 



09:38:20 

23 


You are then 

familiar. 

I take it. 

with the 

09:38:24 

24 


three reduction 

steps 

that recur 

throughout 

the 

09:38:32 

25 


model? 





09:38:32 


259 


1 

A. 

Yes . 

09:38:32 

2 

Q. 

And why don't we look together at pages 7 and 8 of 

09:38:52 

3 


the model. Then I will also be referring to the 

09:38:56 

4 


example given on 9 and 10. You might take a look at 

09:39:00 

5 


that example. It starts on the bottom of 9. Do you 

09:39:16 

6 


recall that example? 

09:39:16 

7 

A. 

Yes. 

09:39:16 

8 

Q. 

Did you have a part in putting together this part of 

09:39:22 

9 


the report? 

09:39:22 

10 

A. 

Directly, no. 

09:39:26 

11 

Q. 

But you have seen it — you saw it in its formative 

09:39:30 

12 


stages? 

09:39:30 

13 

A. 

I saw the draft report. 

09:39:32 

14 

Q. 

Now, if we look on page 7, there's a description of 

09:39:46 

15 


the first reduction step and that's titled "How Many 

09:39:48 

16 


Smokers?" Do you see that? 

09:39:52 

17 

A. 

Yes, I do. 

09:39:52 

18 

Q. 

And I take it that that's a very simple step that's 

09:39:58 

19 


intended to take into account the fact that some 

09:40:02 

20 


people who get a particular disease being studied 

09:40:08 

21 


are, in fact, not smokers? 

09:40:10 

22 

A. 

Correct. 

09:40:10 

23 

Q. 

And so on page 9 we see an example of how that step 

09:40:16 
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24 


would be computed. And what we see is, in the 


09:40:22 


25 example, there are 160 total cases of lung cancer; 09:40:30 


260 


1 


20 of them are among never smokers. So the 

09:40:34 

2 


reduction step is 140 over 160. Do you see that? 

09:40:40 

3 

A. 

Correct. 

09:40:40 

4 

Q. 

Okay. Now, the second reduction step is described 

09:40:52 

5 


on the bottom of page 7. And it says there in the 

09:41:00 

6 


second sentence — well, let me back up. The second 

09:41:08 

7 


reduction step is titled "How Much Extra Disease?" 

09:41:12 

8 


Do you see that? 

09:41:12 

9 

A. 

Yes, I do. 

09:41:14 

10 

Q. 

Do you understand the second reduction step? 

09:41:14 

11 

A. 

I think I do. 

09:41:16 

12 

Q. 

It says in the second sentence, "We calculate how 

09:41:22 

13 


often the smokers being treated got the disease 

09:41:26 

14 


above and beyond the rate at which they would have 

09:41:28 

15 


gotten it anyway, had they never smoked." Do you 

09:41:34 

16 


see that? 

09:41:34 

17 

A. 

Yes, I do. 

09:41:36 

18 

Q. 

And is that an accurate description of what you 

09:41:40 

19 


understand the second reduction step to do? 

09:41:44 

20 

A. 

Correct. 

09:41:46 

21 

Q. 

And so it is intended to figure out the extra 

09:41:50 

22 


disease incurred by smokers above what they would 

09:41:54 

23 


have incurred if they had never smoked? 

09:41:58 

24 

A. 

Correct. 

09:41:58 

25 

Q. 

And if we flip to page 10, we can see that the 

09:42:16 
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1 


example is followed through there so that the second 

09:42:22 

2 


reduction step is 120 lung cancers among smokers out 

09:42:38 

3 


of 140 lung cancers among smokers. Do you see that? 

09:42:42 

4 

A. 

Right. 

09:42:42 

5 

Q. 

Now, the product of those two reduction steps in the 

09:42:46 

6 


next paragraph is described as 75 percent. Do you 

09:42:50 

7 


see that? 

09:42:50 

8 

A. 

Yes, I do. 

09:42:52 

9 

Q. 

And then comes this sentence: "The application of 

09:42:56 

10 


these reductions to determine the percentage of lung 

09:42:58 

11 


cancer cases attributable to smoking is an example 

09:43:00 

12 


of the calculation of attributable risk, a standard 

09:43:02 

13 


approach in epidemiology." Do you see that? 

09:43:06 

14 

A. 

Yes, I do. 

09:43:06 

15 

Q. 

Okay. Now, the point of all this is just this: The 

09:43:14 

16 


first two reduction steps are simply the population 

09:43:20 

17 


attributable risk formula that you talked about with 

09:43:22 

18 


Bruce Sheffler at your last deposition, right? 

09:43:28 

19 

A. 

Well, the second is really equivalent to the 

09:43:30 

20 


attributable risk in the exposed, but we have taken 

09:43:32 

21 


account of the population, so essentially yes. 

09:43:34 

22 

Q. 

But I actually want to get it absolutely clear. 

09:43:40 

23 


The first two steps mathematically are the 

09:43:44 

24 


equivalent of the population attributable risk 

09:43:46 

25 


formula, which is attributable risk equals 

09:43:50 
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1 


prevalence times relative risk minus one over 

09:43:54 

2 


prevalence times relative risk minus one plus one? 

09:43:56 

3 

A. 

That is the formula. 

09:43:58 

4 

Q. 

And that is what the first and second reduction 

09:44:02 

5 


steps are equivalent to; isn't that correct? 

09:44:04 

6 

A. 

I haven't formulated it that way and I would have to 

09:44:06 

7 


think about it, but certainly the purpose of this is 

09:44:12 

8 


to, in the end, identify the additional burden of 

09:44:18 

9 


disease in those who smoke, that's the final number 

09:44:24 

10 


that comes down here after the second reduction. 

09:44:26 

11 

Q. 

Well, but I actually want to pin it down. And I 

09:44:28 

12 


know that you are — I believe you are basically 

09:44:30 

13 


saying "yes." But I think we can in our heads see 

09:44:36 

14 


that the prevalence here is 50 percent, correct? 

09:44:44 

15 

A. 

Prevalence is 50 percent. 

09:44:46 

16 

Q. 

And the relative risk is 7? 

09:44:52 

17 

A. 

Correct. 

09:44:54 

18 

Q. 

And I think we can see that .5 over 7 minus — .5 

09:44:58 

19 


times 7 minus 1 over .5 times 7 minus 1 plus 1 is 

09:45:02 

20 


75 percent. 

09:45:04 

21 

A. 

It would actually be — let me scribble for a 

09:45:14 

22 


minute. 

09:45:16 

23 

Q. 

I know, and that's fine. Believe me, I scribbled 

09:45:18 

24 


for a lot longer than a minute. 

09:45:34 

25 

A. 

Correct, okay. Computationally exactly the same. 

09:45:36 
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2 

Q. 

Yeah. But, again, the first two steps are 

09:45:46 

3 


computationally exactly the same as the population 

09:45:48 

4 


attributable risk formula, correct? 

09:45:50 

5 

A. 

Correct. 

09:45:52 

6 

Q. 

Okay. Now, therefore, when Bruce Sheffler was 

09:46:16 

7 


asking you at your last deposition session about 

09:46:18 

8 


some of your articles, he referred to that formula. 

09:46:24 

9 


Do you recall that? 

09:46:24 

10 

A. 

I recall the discussion, correct. 

09:46:28 

11 

Q. 

I just want to make sure. Let me give you what has 

09:46:32 

12 


previously been marked as Defendants' 

09:46:34 

13 


Exhibit 3502 — it's an article entitled "The 

09:46:38 

14 


Avoidable Causes of Cancer" — and direct your 

09:46:48 

15 


attention to page 308. 

09:46:52 

16 


I'm actually going to look at some of the 

09:47:00 

17 


same things that Bruce looked at with you. And my 

09:47:02 

18 


sole purpose here is not to re-ask the questions. 

09:47:04 

19 


but to make sure that we can apply what you are 

09:47:10 

20 


saying here to the first and second reduction 

09:47:12 

21 


steps. Okay? 

09:47:14 

22 

A. 

(Nodding.) 

09:47:16 

23 

Q. 

At the bottom of 308, the first column, you say. 

09:47:18 

24 


"Attributable risk indicates the burden of disease 

09:47:22 

25 


that could be avoided if exposure to the agent of 

09:47:24 
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1 


concern were 

fully prevented," and 

then you describe 

09:47:26 

2 


the formula. 

Do you see that? 


09:47:28 

3 

A. 

Yes . 



09:47:28 

4 

Q. 

And that formula there is the same 

computationally 

09:47:34 
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5 


as the first and second reduction steps? 

09:47:36 

6 

A. 

As we discussed. 

09:47:38 

7 

Q. 

The answer is "yes"? 

09:47:38 

8 

A. 

Yes. 

09:47:40 

9 

Q. 

Okay. And then in the middle of that page you have 

09:47:44 

10 


a sentence: "Attributable risk estimates should be 

09:47:48 

11 


interpreted as representing the theoretical maximum 

09:47:52 

12 


number of cases avoidable if the exposure of concern 

09:47:54 

13 


could be fully removed, i.e., P reduced to zero." 

09:48:02 

14 


Do you see that? 

09:48:02 

15 

A. 

I do. 

09:48:02 

16 

Q. 

And that sentence also correctly describes the 

09:48:04 

17 


attributable risk formula, true? 

09:48:06 

18 

A. 

It describes an interpretation of the attributable 

09:48:10 

19 


risk formula. 

09:48:12 

20 

Q. 

And it also describes the effect of the first and 

09:48:14 

21 


second reduction steps, correct? 

09:48:18 

22 

A. 

Well, it's a general statement about the 

09:48:20 

23 


attributable risk formula. 

09:48:22 

24 

Q. 

And so it correctly describes the first and second 

09:48:24 

25 


reduction steps? 

09:48:26 



265 


1 

A. 

Correct. 

09:48:26 

2 


MR. HAMLIN: Objection. 

09:48:30 

3 

BY 

MR. SILFEN: 


4 

Q. 

When it says "i.e., P reduced to zero" — Do you see 

09:48:34 

5 


that? 

09:48:34 

6 

A. 

Yes. 

09:48:34 
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7 

Q. 

— that means nobody smokes, right? 

09:48:38 

8 

A. 

Nobody smokes in the instance of smoking. 

09:48:42 

9 

Q. 

I'm sorry? 

09:48:42 

10 

A. 

Nobody smokes in the instance of smoking; yes, the 

09:48:44 

11 


prevalence is zero. 

09:48:46 

12 

Q. 

I didn't understand the qualifier, "in the instance 

09:48:46 

13 


of smoking." Oh, I see what you mean. When smoking 

09:48:50 

14 


is the exposure being studied? 

09:48:52 

15 

A. 

Correct. 

09:48:52 

16 

Q. 

So then the attributable risk formula tells us the 

09:49:00 

17 


theoretical maximum number of cases avoidable in a 

09:49:08 

18 


world in which no one smoked? 

09:49:12 

19 

A. 

Correct. 

09:49:12 

20 

Q. 

Okay. And just to make sure we are on the same 

09:49:26 

21 


page, Bruce also asked you about Defendants' 

09:49:28 

22 


Exhibit 3507, which is a chapter you wrote in a book 

09:49:38 

23 


called "Occupational Lung Disease." Is that what 

09:49:42 

24 


this was? 

09:49:42 

25 

A. 

I would have to see it. 

09:49:44 
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1 

Q. 

Okay. Let me give it to you. 


09:50:00 

2 

A. 

This is a chapter I wrote that summarizes a 


09:50:04 

3 


presentation I made at a meeting. 


09:50:06 

4 

Q. 

Okay. But you do recall it is a chapter you 

talked 

09:50:12 

5 


about with Bruce Sheffler? 


09:50:12 

6 

A. 

Correct. 


09:50:14 

7 

Q. 

I am looking at page 57. And I take it I am 

correct 

09:50:20 

8 


that the formula you describe there and then 

proceed 

09:50:24 

9 


to discuss is the same attributable risk formula 

09:50:26 
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10 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


that we have been talking about? 09 

A. Correct. 09 

Q. Okay. And therefore the discussion that follows on 09 

pages 58 and 59 applies to that attributable risk 09 

formula, correct? 09 

A. Well, this discussion is specific to the issue of 09 

occupational lung cancer. 09 

Q. Right. It's specific to the application of the 09 

attributable risk formula to occupational lung 09 

cancer? 09 

A. Yes. And then there's some specific discussion 09 

related to epidemiologic aspects of smoking and lung 09 
cancer and occupational exposures. 09 

Q. Let me ask you a question about the chart on 09 

page 58, which, interestingly, I remember seeing 09 

this first in Rothman's book. And that is your 09 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


reference here, isn't it? Don't you say this is a 09 

variation of something done by Rothman? That is 09 

strictly — yes, you say that on page 59. 09 

A. Yes. 09 

Q. I can't remember whether this is the way Rothman did 09 
it or not, but I was a little confused about the 09 

meaning of the term "residual." Peter Eck is 09 

demonstrating that he carries Rothman with him. 09 

Dr. Samet, in each of the circles labeled 09 
Roman I, II, and II there is a causal factor labeled 09 
"Residual." Is that a causal factor? 09 
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12 A. Well, "residual" in this example simply refers to 

13 other factors that might not be known that might 

14 combine with the other components of the cause to 

15 become complete. 

16 Q. Well, that was my question. Are you assuming in 

17 each of these circles that there are other factors, 

18 here referred to as "residual," which are necessary 

19 to causation? 

20 A. Well, again, I can only — Figure 1 is a 

21 hypothetical example, as labeled. So anything 

22 portrayed here is hypothetical. 

23 Q. Oh, I understand. But I am just trying to 

24 understand the example. In the example — I 

25 actually took you to be saying that what you have 
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1 labeled here as "residual" is actually necessary to 

2 the causal effect of smoking. 

3 A. Well, as described in this hypothetical model, 

4 Cause-I would be smoking plus what is characterized 

5 as "residual." 

6 Q. That is what I thought, and that's the answer. 

7 Why have you chosen to portray it that 

8 way; why in each of these cases do you have a 

9 necessary residual causal factor? 

10 A. Well, I think this is — I mean, again, I can only 

11 say that this is a hypothetical example. Not all 

12 smokers develop, in this case, lung cancer. So 

13 presumably there is some combination of smoking 

14 perhaps with something else, genetic basis, that 
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15 


leads some people to develop lung cancer and not 

09 

16 


others. I mean, that would be one interpretation of 

09 

17 


what I am saying here in a hypothetical example. 

09 

18 

Q. 

Now, are you familiar with the SAMMEC program? 

09 

19 

A. 

I'm familiar with it in a general way, not in 

09 

20 


specific. 

09 

21 

Q. 

Do you know whether SAMMEC is simply the 

09 

22 


attributable risk formula that we have been 

09 

23 


discussing here? 

09 

24 

A. 

Again, as I said, I am generally familiar with it. 

09 

25 


My understanding is that it uses an attributable 

09 
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1 


risk approach, but I don't know the details of 

09 

2 


SAMMEC. 

09 

3 

Q. 

So you don't know whether it is the same formula — 

09 

4 

A. 

No, I don't. 

09 

5 

Q. 

— that we have been looking at here? 

09 

6 


I'm curious: As an epidemiologist you 

09 

7 


would not be engaged in this kind of modeling? I'm 

09 

8 


going back to the question about whether you are an 

09 

9 


expert in this. Am I correct, this is not something 

09 

10 


you would do ordinarily? 

09 

11 

A. 

By "modeling," again, you are referring to the 

09 

12 


Miller, Wyant — 

09 

13 

Q. 

Yeah. 


14 

A. 

— and so forth model, or Zeger, whatever we are 

09 

15 


calling it? 


16 

Q. 

Yeah. 

09 
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17 

18 

19 

20 
21 
22 

23 
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25 


A. An epidemiologist would not ordinarily undertake 
this type of modeling. 

Q. Is that because your work is observational, so that 
you are going to be — well, no, that doesn't work. 

If you do a study, an observational study 
of an exposure, aren't you going to have to analyze 
it to see if it's causal, take into account other 
factors and end up doing very much what happens 
here? 
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Q. 


A. 


Q. 


A. 


Well, I certainly apply models in the analysis of 
observational data. The approach will not be that 
used in this health damages model. 

Well, but then are you an expert in creating models 
of the effect of exposures generally? 

Can you make that question more specific or try and 
tell me what you mean? 

Well, let me just pick up on what you said. It 
would be ordinary for you to use the tools used here 
to describe an observed exposure. Then why are you 
not an expert in describing an observed exposure and 
isn't that modeling, or is it not? 

MR. HAMLIN: Objection to form. 

Again, I can only say that certainly I use models in 
the analysis of observational data. I do not build 
large models to describe health costs of exposures. 
Peter suggests the question is: Is the difference 
the endpoint; that here in the report we are looking 
at the endpoint is cost, whereas that is not 
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20 


21 

22 

23 

24 

25 


ordinarily what you are looking at? 

A. No, the difference is more than endpoint. 

Q. What are the other differences? 

A. The difference is that with observational — in an 
analysis of an observational data set I might apply 
statistical models to understand the relationship 
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between exposure and outcome. In the instance of 09 

this model, a model is being built with data as part 09 
of its input to estimate health care damages for a 09 

population. They are quite different activities. 09 

Q. Well, but then isn't the difference the outcome that 09 

you are predicting or describing? 09 

A. No, it goes much beyond the outcome. 09 

Q. Could you describe for me what — I didn't really 09 

understand what was different other than the 09 

outcome. 09 

A. In approaching an observational data set I would use 09 

models to test hypotheses related to the 09 

relationship between one or more exposures and one 09 

or more outcomes. In this instance, again, a model 09 

has been built as an estimation tool to describe 09 

damages. They are quite different exercises. 09 

Q. Well, is the difference that in the exercise that 10 

Dr. Zeger did that there is no hypothesis testing? 10 

MR. HAMLIN: Objection to form. 10 

A. Well, that's one of the differences. 10 

Q. And what other methodological differences are there? 10 
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22 

A. 

I mean, again, the Zeger, Wyant — 

or Zeger, Wyant, 

10:00:50 

23 


and Miller — 


10:00:50 

24 

Q. 

We have to find a way to do this. 

Let's say the 

10:00:54 

25 


Zeger model. 


10:00:54 


1 

A. 
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The Zeger model uses a set of data to develop 

10:01:00 

2 


estimates of health costs. It builds a conceptual 

10:01:06 

3 


model, uses data for selected parameters, and 

10:01:08 

4 


applies that model. In analysis of a typical 

10:01:12 

5 


observational data set, one has the data and one 

10:01:16 

6 


tests hypotheses using the data. 

10:01:20 

7 

Q. 

Now, we've described the first two reduction steps 

10:01:46 

8 


as equivalent to the population attributable risk. 

10:01:52 

9 


correct? 

10:01:52 

10 

A. 

We have. 

10:01:52 

11 

Q. 

And we've agreed that that formula yields the burden 

10:02:12 

12 


of disease that could be avoided if exposure were 

10:02:16 

13 


fully prevented, correct? 

10:02:18 

14 

A. 

Correct. 

10:02:18 

15 

Q. 

Okay. Now, if the first and second reduction steps 

10 : 02:22 

16 


accomplish that, what's the third step doing? 

10 : 02:28 

17 

A. 

The third step is — I am referring back to page — 

10:02:40 

18 


I guess page 8 provides the description. 

10:02:46 

19 

Q. 

Well, let's look at it together. I take it that we 

10:02:48 

20 


are talking about the top paragraph on page 8? 

10:02:52 

21 

A. 

Correct. 

10:02:54 

22 

Q. 

And let me read it so that the readers of the record 

10:02:58 

23 


will know what we are talking about. The first 

10:03:00 

24 


sentence says, "The smokers receiving medical 

10:03:02 
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services for diseases attributable to their smoking 10:03:06 
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1 


would, on average, have incurred some health care 

10:03:08 

2 


costs anyway, even if they had not gotten a 

10:03:12 

3 


smoking-attributable disease." Do you see that? 

10:03:16 

4 

A. 

Yes, I do. 

10:03:16 

5 

Q. 

So is this what we are saying, that the population 

10:03:28 

6 


attributable risk formula gives the costs that would 

10:03:32 

7 


have been avoided if no one smoked, but if — 

10:03:38 

8 

A. 

The population attributable risk formula gives the 

10:03:40 

9 


disease that would have been — 

10:03:44 

10 

Q. 

Yes, right. I'm sorry, the disease. But if we want 

10:03:48 

11 


to know the full effect of no smoking, we also have 

10:03:54 

12 


to take into account the conditions that the 

10:04:02 

13 


hypothetical nonsmoker might have gotten in place of 

10:04:06 

14 


a smoking-related disease? 

10:04:12 

15 

A. 

Can that be repeated? I don't think I agreed with 

10:04:16 

16 


what you said — I would agree with what you said. 

10 : 04:20 

17 

Q. 

Let's say that we are using the population 

10 : 04:24 

18 


attributable risk formula to determine the lung 

10 : 04:28 

19 


cancer cases that could be avoided if smoking were 

10:04:32 

20 


fully prevented. Are you with me so far? 

10:04:36 

21 

A. 

Yes. 

10:04:36 

22 

Q. 

Now, if those lung cancer cases were fully prevented 

10:04:46 

23 


because no one smoked, those smokers might develop 

10:04:50 

24 


some other condition which would have a cost 

10:04:54 

25 


attached to it, correct? 

10:04:58 
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2 

Q 
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A 
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9 

Q 

10 


11 


12 


13 

A 

14 


15 


16 

Q 

17 


18 

A 

19 

Q 

20 


21 

A 

22 

Q 

23 

A 

24 


25 



Correct. 

And the purpose of the third step is to factor in 
the cost that might have been incurred by the people 
who don't get lung cancer because they don't smoke? 

MR. HAMLIN: Objection to form. 

My understanding of the third step is that what it 
is doing is acknowledging that the smoker turned 
into a nonsmoker still sustains some health costs. 

So the population attributable risk formula alone 
doesn't tell us, then, the costs that would be 
Incurred if smoking were prevented; we need the 
third step? 

The population attributable risk is an estimate of 
the burden of preventable disease. It has nothing 
to do with the costs of that disease. 

Well, we have agreed that it's your first and second 
steps, right? 

Correct. 

And we have agreed that the outcome you are 
measuring is cost? 

That's the focus of the report. 

So are you telling me they are totally disconnected? 
No. I am simply agreeing that the population 
attributable risk has nothing to do with costs, as 
you stated. 
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Q. If we want to know — let's assume that the State is 
bearing all the medical costs we are talking about. 
Okay? Just to make this easy. 

A. All the medical costs — 

Q. We are going to talk about costs here, and let's 

assume the State is bearing them all. Okay? Well, 
make it simple. We are talking about a universe of 
costs borne by Medicaid. Okay? 

A. All costs borne by Medicaid? 

Q. Right. And we want to know what the costs borne by 
Medicaid would be if smoking were fully prevented. 
Are you with me so far? 

A. Yes. 

Q. And we've agreed that the population attributable 
risk formula will tell us the costs that would be 
avoided if smoking were fully prevented, correct? 

MR. HAMLIN: Objection to form; that 
mischaracterizes his testimony. 

A. I did say that population attributable risk 

characterizes the burden of disease, not costs. 

Q. Well, it will tell us the percentage reduction step 
that you are going to apply to a pot of costs to 
identify the costs that would be avoided, correct? 

A. It tells us the numbers of cases that would be 
prevented if the exposure were withdrawn. 
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1 

Q. 

Well, but 

let's not 

— you are right. I have been 

10:08: 04 

2 


asking the 

question 

too loosely. But you do agree 

10:08:08 
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A. 


Q. 


A. 


Q. 


A. 

Q. 


with me that the way this formula works is your 
first and second steps measure incidence of cases, 
but they are turned into a percentage which is 
multiplied times a pot of dollars; that's the way it 
works, right? 

MR. HAMLIN: Objection to form. 

I mean, again, that percentage describes the 
likelihood that — describes the burden of disease 
preventable, yes. I mean, it can be used to 
multiply times cost, yes. 

That is what you do here, that's exactly how this 
works in your example, right? 

But I think the third step describes the fact that 
what is looked at is how much greater the 
expenditures are given a disease. I mean, I think 
it's stated at the top of page 8 what that step 
involves. 

But I want to go backwards and make sure we are 
talking about the same thing. It is correct, is it 
not, that the first and second reduction steps in 
our example come to 75 percent, right? 

Let's agree that we agree about that. 

Okay. And that 75 percent is going to be applied in 
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1 this example to a pot of dollars, correct? 

2 A. In the example that's the way it's applied, correct 

3 Q. And the purpose of that application of a percent is 

4 to identify the dollars attributable to smoking or, 

5 to put it another way, that would have been avoided 
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A. 

Q. 

A. 

Q. 

A. 

Q. 


A. 


had smoking been prevented, correct? 

The purpose of which — 

Applying the percentage to the pot of dollars. 

So you are referring to the attributable risk 
percentage with the additional third step 
reduction? 

I am not getting to that yet. But the 
application — you do apply the 75 percent with the 
third step added, right? 

In the example, correct, yes. 

And so the purpose of the first two steps when they 
are applied to the dollars, okay, is to identify the 
dollar cost that would have been avoided if smoking 
had been prevented, correct? 

MR. HAMLIN: Objection to form. 

I think without the third reduction it includes in 
theory, I suppose, all the dollars for those 
people. I have not thought that through, frankly. 
But there is — I am referring now to page 10. 

There is the 75 percent reduction, yes. 
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1 

Q. 

The answer to my question is "yes," isn 

't it? 

You 

10:11:00 

2 


apply the 75 percent. 

as the first two 

steps, 

in 

10:11:04 

3 


order to identify the 

dollars that would have 

been 

10:11:04 

4 


avoided had smoking been prevented, correct? 


10:11:08 

5 


MR. HAMLIN: 

Objection, asked 

and 


10:11:08 

6 


answered. 




10:11:10 

7 

A. 

I think I have answered that. I mean. 

again. 

I 

10:11:12 
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think this is clearly laid out at the bottom of 10 

page 10 in the example. 10 

Q. But not so clear to me. Is the answer to my 10 

question "yes"? 10 

MR. HAMLINE: Same objection. 10 

BY MR. SILFEN: 


Q. Is the 75 percent a reduction step intended to 10 

identify the dollars that would have been avoided if 10 
smoking had been fully prevented? 10 

A. It's a step. I mean, it's part of the process of 10 

identifying those dollars that are expended because 10 
of the presence of smoking. And absent the third 10 

step, then the third step — 10 

Q. You've told me about eight times that the population 10 
attributable risk formula is intended to identify 10 

the disease incidence that would have been avoided 10 

if smoking had been prevented. We agreed on that, 10 

right? 10 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


A. We agreed on that. 

Q. So if you apply that percentage to a pot of dollars, 
do you not identify the dollars that would have been 
avoided if smoking were fully prevented? 

MR. HAMLIN: Objection, asked and 
answered; objection to form. 

MR. SILFEN: It has not been. 

MR. HAMLIN: He has told you what the 

answer is. 

BY MR. SILFEN: 
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11 

Q. 

What's the answer? 

10 :12:20 

12 

A. 

Again, all I can say is that that percentage would 

10 :12:22 

13 


represent, presumably, the consequences for those 

10:12:30 

14 


cases attributable — the costs attributable to 

10:12:32 

15 


those cases. 

10:12:36 

16 


I think I have answered the question the 

10:12:38 

17 


best I can and I have tried to tell you why — I 

10:12:42 

18 


think it's laid out on page 10 in the third step — 

10:12:44 

19 


the third reduction figures in. 

10:12:46 

20 

Q. 

Well, I guess I am still having a little trouble. 

10:12:54 

21 


If you have a pot of dollars spent on lung cancer — 

10:12:58 

22 


Okay, are you with me? 

10:13:00 

23 

A. 

Um-hmm. 

10:13:00 

24 

Q. 

— and you figure the first two reduction steps and 

10:13:02 

25 


you apply that percentage to that pot of dollars. 

10:13:06 


1 

2 A. 

3 

4 Q. 

5 


7 


8 A. 

9 

10 

11 

12 Q. 


280 


you describe to me, what do you have then? 

Well, that was — I was describing that I would have 
to think about what we have at this point. 

Well, come on. You have told me that that 
percentage represents the incidence of disease that 
would have been avoided if smoking were fully 
prevented. 

But you said you have a pot of dollars expended for 
those people, and there's a difference between 
dollars expended for people and dollars expended for 
disease. 

Oh, okay. Well, then let me ask you this: Why is 


10:13:10 

10:13:14 

10:13:24 

10:13:26 
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10:13:30 
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13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. 

Q. 

A. 

Q. 


that an issue? Why don't we just identify the 
dollars expended for the disease? 

Are you telling me that what you have done 
here is you have identified the dollars expended on 
people, not on disease; is that the way you 
understand what has been done here? 

The model is developing an estimate of health care 
expenditures for the State. 

Oh, I understand that. But the pot of dollars — 
you studied lung cancer and COPD separately, right, 
that's the way the model works? 

(Indicating.) 

The model identifies lung cancer and COPD as 
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10:14:00 
10:14:02 
10:14:04 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 


separate disease endpoints, right? 

A. I believe so, yes. 

Q. And it was your specific suggestion that it be done 
that way, correct? 

A. My suggestion was that diseases should be the basis 
for — that the model should be disease-based. 

Q. Did you also suggest that there be a 

lung cancer/COPD segment and then other major 
smoking-related diseases? 

A. I suggested that the attributable risks are very 
high for lung cancer and COPD and they could be 
handled in one group, and other diseases which have 
lower attributable risk can be handled in another. 

Q. What is the principled reason for handling diseases 
with higher relative risk separately? 
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16 

A. 

Well, the estimates of the smoking-attributable 

10:15:26 

17 


expenditures are based on a data set, the National 

10:15:34 

18 


Medical Expenditure Survey, that provides a certain 

10:15:38 

19 


amount of information for estimation. And the 

10:15:42 

20 


estimates become more stable, if you will, when 

10:15:48 

21 


conducted for groups. 

10:15:54 

22 

Q. 

I'm not suggesting you not do groups. I am asking 

10:15:58 

23 


you the principled reason for doing a separate 

10:16:02 

24 


analysis of diseases, as you described it, with 

10:16:06 

25 


higher relative risk. 

10:16:08 


1 

A. 

282 

Again, I think I answered that, that the 

10:16:10 

2 


attributable risk for lung cancer and COPD are high 

10:16:12 

3 


and similar, approximately 85 to 90 percent. 

10:16:16 

4 

Q. 

But why does that — what is the basis, then, for 

10:16:24 

5 


separating them and doing your calculation 

10:16:26 

6 


separately, say, from heart disease? 

10:16:30 

7 


MR. HAMLIN: Objection, asked and 

10:16:32 

8 


answered. 

10:16:32 

9 

BY 

MR. SILFEN: 


10 

Q. 

I still don't understand. The answer keeps on 

10:16:34 

11 


coming back, well, that's the way I did it. Why did 

10:16:38 

12 


you do it that way? 

10:16:38 

13 

A. 

I think I answered that, that these diseases have — 

10:16:40 

14 

Q. 

The relative risk is higher? 

10:16:40 

15 

A. 

I use the words "attributable risk." They both have 

10:16:42 

16 


high and comparable attributable risks. 

10:16:48 

17 

Q. 

I guess one more time. Why would the fact that they 

10:16:52 
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18 


have high and comparable attributable risks motivate 

10:16:56 

19 


you to treat them separately from other major 

10:17:00 

20 


smoking-related diseases? 

10:17:04 

21 


MR. HAMLIN: Objection, asked and 

10:17:04 

22 


answered. 

10:17:06 

23 

A. 

I simply can't extend my answer. 

10:17:08 

24 

Q. 

You mean the answer to the question is I treated 

10:17:10 

25 


them separately because they have higher relative 

10:17:12 
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1 


risks; is that it? 

10:17:14 

2 


MR. HAMLIN: Objection, asked and 

10:17:14 

3 


answered. 

10:17:16 

4 

A. 

Again, I have stated that they have high and similar 

10:17:18 

5 


attributable risks. 

10:17:18 

6 

Q. 

All right. You treated them separately because they 

10 :17:20 

7 


have high and similar attributable risks. And is 

10 :17:24 

8 


there any other reason than that; I mean, is there 

10:17:26 

9 


any explanation beneath that? 

10:17:30 

10 

A. 

I don't have additional explanation to offer. 

10:17:32 

11 

Q. 

If you did the calculation with the same methodology 

10:17:42 

12 


but you did it on all major smoking-related 

10:17:46 

13 


diseases, the ones you have identified, would you 

10:17:50 

14 


expect to get the same result? 

10:17:52 

15 


MR. HAMLIN: Objection to form and 

10:17:58 

16 


foundation. 

10:17:58 

17 

A. 

Having not done the calculation, I can't answer the 

10:18:00 

18 


question. 

10:18:00 

19 

Q. 

Let me put a point on it. You have done a 

10:18:04 

20 


calculation on lung cancer and CORD, correct? 

10:18:08 
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21 

A. 

Well, I haven't 

done a calculation. 


10 

22 

Q. 

Well, the 

report 

does a calculation on lung 

cancer 

10 

23 


and COPD, 

right? 

At your recommendation it 

was done 

10 

24 


that way. 

correct? 


10 

25 

A. 

The report 

provides estimates of health care 

costs. 

10 


1 

Q. 

284 

And as I understand it, it was your recommendation 

10 

2 


that the diseases with the high relative risk, lung 

10 

3 


cancer and COPD, be estimated separately, right? 

10 

4 

A. 

Correct. 

10 

5 

Q. 

And then the report does a separate calculation on 

10 

6 


all the other major smoking-related diseases that 

10 

7 


you identified, right? 

10 

8 

A. 

Correct. 

10 

9 

Q. 

Okay. Would you have any reason to expect that the 

10 

10 


result would be different if you did the calculation 

10 

11 


on all the major smoking-related diseases together? 

10 

12 


MR. HAMLIN: Objection, asked and 

10 

13 


answered. 

10 

14 

A. 

I mean, I can't — I have no way of knowing how to 

10 

15 


speculate about — 

10 

16 

Q. 

Is there any principled reason why that would be an 

10 

17 


incorrect approach? 

10 

18 

A. 

It would be another approach. 

10 

19 

Q. 

Well, but I am asking a more specific reason. I 

10 

20 


mean, you chose to do it a certain way. And I am 

10 

21 


asking you: Is there any reason why doing them all 

10 

22 


together would be incorrect? 

10 
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18:10 
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18:40 
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23 

A. 

Well, 

again 

, these diseases group themselves out 

10:19:30 

24 


Into 

those 

with very high attributable risk 

10:19:34 

25 


fractions, 

as I mentioned, and those with lower 

10:19:36 
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1 


attributable risk fractions. And my suggestion was 

10:19:38 

2 


that it made sense to separate them by the level of 

10:19:42 

3 


attributable risk. 

10:19:44 

4 

Q. 

Is there any reason why it would be wrong to do them 

10:19:46 

5 


together? 

10:19:48 

6 


MR. HAMLIN: Objection, asked and 

10:19:50 

7 


answered. 

10:19:50 

8 

A. 

I mean, I have no reason to say that it's wrong. 

10:19:52 

9 

Q. 

If you want to know the cost burden — I'm sorry, I 

10:20:28 

10 


take it back. 

10:20:30 

11 


Let's stay with our world in which all 

10:20:32 

12 


costs are Medicaid costs. All right? 

10:20:36 

13 

A. 

Fine, yes. 

10:20:36 

14 

Q. 

If you want to know the costs avoided by Medicaid if 

10:20:52 

15 


smoking is fully prevented — are you with me so 

10:20:56 

16 


far? 

10:20:56 

17 

A. 

Yes. 

10:20:58 

18 

Q. 

— don't you have to look at all diseases together? 

10:21:06 

19 


MR. HAMLIN: Objection to form. 

10:21:08 

20 

A. 

I'm sorry. All diseases in total? 

10:21:10 

21 

Q. 

Yes. Yes, you have to look at all diseases; you 

10:21:16 

22 


can't just look at a segment. If you want to answer 

10:21:24 

23 


that question, you would have to look at all 

10:21:26 

24 


diseases, wouldn't you? 

10:21:26 

25 

A. 

I think you have lost me. I mean, you say "all 

10:21:28 
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1 


diseases. 


I mean, this is unqualified? 


10:21:30 


2 Q. 

3 

4 

5 

6 

7 

8 A. 

9 


10 


11 

Q 

12 


13 


14 


15 

A 

16 

Q 

17 


18 


19 

A 

20 


21 

Q 

22 

A 

23 

Q 

24 


25 



Yeah, that's what I mean, all disease conditions. 

For instance, you couldn't look just at 
lung cancer, okay, compare smokers and nonsmokers, 
get an attributable fraction, and declare that you 
have now identified the costs that would be avoided 
by Medicaid if no one smoked, could you? 

I'm sorry. When you were referring to "all 
diseases," you meant all tobacco-related caused 
diseases? 

No. Actually, I mean all diseases. 

Suppose, Doctor, that all smokers die of 
lung cancer and nonsmokers all die of diabetes. Are 
you with me? 

Um-hmm. 

If you want to find out the costs avoided by 
preventing smoking, you would have to take into 
account both lung cancer and diabetes, wouldn't you? 
Your hypothetical, again, is that all smokers die of 
lung cancer and all nonsmokers die of diabetes? 

Yeah, right. 

And your question is now, again? 

This isn't really such a tough question. Doctor. 

What I am suggesting to you is if the smokers 
weren't smokers, they would die of diabetes. And 
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1 


they would have a cost, right? 

10:22:40 

2 


MR. HAMLIN: I object to the 

10:22:40 

3 


characterization of your own question as not being a 

10:22:44 

4 


tough question. 

10:22:44 

5 


MR. SILFEN: I will take that as meant in 

10:22:50 

6 


good humor. 

10:22:52 

7 

BY 

MR. SILFEN: 


8 

Q. 

I mean, we are back to your old teacher, Olli 

10:22:56 

9 


Miettinen. I mean, you don't avoid the cost by 

10:23:00 

10 


avoiding the lung cancer. You don't avoid some 

10:23:04 

11 


health care costs, right, you are going to have some 

10:23:06 

12 


health care costs — 

10:23:08 

13 

A. 

People have health care costs. 

10:23:10 

14 

Q. 

— in your life? 

10:23:10 

15 

A. 

Correct. 

10:23:10 

16 

Q. 

So if smokers weren't smokers, they would have some 

10:23:12 

17 


health care costs eventually, right? 

10:23:14 

18 

A. 

Correct. 

10:23:16 

19 

Q. 

And in order to gauge what that health care cost 

10:23:18 

20 


would be in a world in which smoking was fully 

10:23:24 

21 


prevented, you would have to have those other 

10:23:26 

22 


diseases in your calculation, wouldn't you? 

10:23:30 

23 

A. 

If you were trying to estimate over the course of 

10:23:36 

24 


those people the full costs. 

10:23:40 

25 

Q. 

The answer is "yes"? 

10:23:42 
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1 A. Again, as I stated, if you were trying to over the 10:23:46 
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3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


full lifetimes of those people, the answer is yes. 

Q. Well, but how else could you figure out the costs 
that Medicaid would avoid? 

A. Well, Medicaid has already expended dollars. 

Q. Well, I understand. But you have just described to 
me this formula, this population attributable risk, 
that gets the costs that would be avoided if smoking 
were fully prevented. We have now agreed on that 
about twelve times, right? 

MR. HAMLIN: Objection, mischaracterizes 
his testimony. 

A. We have agreed on some things twelve times. I'm not 
sure what at this point. 

Q. I don't understand. What is it that you're 

calculating in your report here if you are not 
calculating the costs that Medicaid would avoid if 
smoking were prevented? 

MR. HAMLIN: I want to object to the 
characterization of this report as "his report." 

BY MR. SILFEN: 

Q. Do you wish to disown this report? 

A. My name is not on the report as an author. 

Q. Well, you have said you were a consultant on the 
report. All right, I retreat. 
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Is it your position that this report does 10:25:06 
not tell us the costs that would have been avoided 10:25:12 
by Medicaid if smoking were prevented? 10:25:14 
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4 A. 

5 

6 Q. 

7 

8 
9 


10 


11 


12 

A 

13 

Q 

14 


15 

A 

16 

Q 

17 


18 


19 

A 

20 


21 


22 


23 


24 


25 

Q 


This report estimates the expenses expended 
attributable to smoking-related diseases. 

Well, you've told me that the first and second 
reduction steps — now I will quote so there won't 
be any doubt about what we have agreed on — are 
this: "Attributable risk indicates the burden of 

disease that could be avoided if exposure to the 
agent of concern were fully prevented," correct? 
Correct. 

And you have told me that's what the first and 
second reduction steps are, correct? 

Correct. 

Okay. Now, has the report calculated for Medicaid 
the burden of disease that could be avoided if 
exposure to smoking were fully prevented? 

I am going to return to the first sentence of the 
report which says what the intent was, "to determine 
the amount of money" — this refers to the State of 
Minnesota and Blue Cross Blue Shield — "they 
expended in 1978 to 1996 to purchase 
smoking-attributable health care services." 

Can you answer this question: Can you tell me. 
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2 

3 

4 

5 

6 
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did — we don't have to review the premises. You 
have told me what the first and second steps are; I 
have read to you what your own words say they are. 

Now, let me ask the question again. Does 
the report calculate the burden of disease that 
could be avoided by Medicaid if exposure to smoking 
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7 


were fully prevented? 


10:26:54 

8 


MR. 

HAMLIN: 

Objection, asked and 

10:26:54 

9 


answered — 



10:26:56 

10 

BY 

MR. SILFEN: 




11 

Q. 

Yes or no. 



10:26:58 

12 


MR. 

HAMLIN: 

— at least four times. 

10:27:00 

13 


MR. 

SILFEN: 

Well, I haven't heard an 

10:27:02 

14 


answer. 



10:27:02 

15 


MR. 

HAMLIN: 

Read the record. 

10:27:04 

16 

A. 

I mean, again 

, the report is about health care 

10:27:04 

17 


costs. You've asked 

the question "burden of 

10:27:06 

18 


attributable 

disease" 

or "preventable disease," but 

10:27:10 

19 


the report is 

health 

care costs. 

10:27:14 

20 

Q. 

All right. Does the 

report calculate the cost 

10:27:18 

21 


burden of disease that could be avoided if exposure 

10:27:22 

22 


to smoking were fully 

prevented? 

10:27:28 

23 


MR. 

HAMLIN: 

Again, asked and answered. 

10:27:28 

24 


MR. 

SILFEN: 

I have reformulated the 

10:27:30 

25 


question. 
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1 

2 

3 

4 

5 

6 

7 

8 


A. I mean, again, I can only refer to what the report 
says it does and what it does do, which is in the 
title. It's "Smoking-Attributable Health Care 
Expenditures, 1978 to 1996." 

Q. At the risk of incurring Mr. Hamlin's wrath, I am 
going to ask you again: Does the report calculate 
the cost burden of disease that could be avoided if 
exposure to smoking were fully prevented? 
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9 


MR. HAMLIN: Objection, asked and answered 

10:27:56 

10 


again. You can tell him again. 

10:28:04 

11 

A. 

I mean, the only thing I can say — you asked the 

10:28:08 

12 


question "could be avoided." I mean, this implies 

10:28:10 

13 


some future hypothetical. This report is directed 

10:28:12 

14 


at expenditures 1978 to 1996. 

10:28:16 

15 

Q. 

That would have been avoided. I will change it 

10:28:22 

16 


again. Does the report tell us the cost burden of 

10:28:24 

17 


disease that would have been avoided in 1978 to 1996 

10:28:28 

18 


if exposure to smoking were fully prevented? 

10:28:32 

19 


MR. HAMLIN: Objection, asked and 

10:28:32 

20 


answered. 

10:28:34 

21 

A. 

I think as you have said the question it's now a 

10:28:38 

22 


more appropriate characterization of what the report 

10:28:38 

23 


addresses. 

10:28:40 

24 

Q. 

Now, when you came on the scene, as I understand it. 

10:29:20 

25 


Drs. Wyant and Miller were working with the model 

10:29:36 
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1 


that Dr. 

Miller had previously created; is that 

10:29:40 

2 


correct? 



10:29:40 

3 

A. 

They were 

! working on a 

model that Dr. Miller 

10:29:44 

4 


created. 

yes . 


10:29:46 

5 

Q. 

And you were concerned 

that that model — let me see 

10:30:02 

6 


what you 

said. 


10:30:04 

7 



THE WITNESS: 

Could we take a break? 

10:30:08 

8 



MR. HAMLIN: 

Sure. 


9 



(Break taken. 

.) 

10:30:16 

10 



MR. SILFEN: 

Back on the record. 

10:38:06 

11 

BY 

MR. SILFEN: 
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12 

Q. 

Dr. Samet, are you still a treating physician? 

10:38:10 

13 

A. 

Since I came to Hopkins, no. 

10:38:12 

14 

Q. 

And that was in '94? 

10:38:14 

15 

A. 

Correct. 

10:38:14 

16 

Q. 

But you were a treating physician in New Mexico? 

10:38:16 

17 

A. 

Correct. 

10:38:16 

18 

Q. 

And I used that term, but it means you were seeing 

10:38:22 

19 


patients? 

10:38:24 

20 

A. 

Correct. 

10:38:24 

21 

Q. 

And you were a specialist in? 

10:38:30 

22 

A. 

Pulmonary disease. 

10:38:32 

23 

Q. 

When you see a patient for the first time, do you 

10:38:42 

24 


take a history? 

10:38:44 

25 

A. 

Yes. 

10:38:44 
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1 

Q. 

What do you ask them? 

10:38:46 

2 

A. 

On a history? 

10:38:50 

3 

Q. 

Yeah. What questions do you ask a patient? 

10:38:52 

4 

A. 

I would ask many, many questions depending on the 

10:38:56 

5 


particular problem. I don't know whether we really 

10:39:00 

6 


want to go into this in depth. Many questions, and 

10:39:04 

7 


they would be tailored to the specific situation. 

10:39:06 

8 

Q. 

Well, give me ten questions you would ask. 

10:39:14 

9 

A. 

Well, certainly I would characterize the 

10:39:18 

10 


demographics of the person: who they are, where 

10:39:20 

11 


they came from, how old they were, where they were 

10:39:22 

12 


born, what did they do, their social situation. 

10:39:28 

13 


Some idea of their health care, medical history. I 

10:39:30 
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14 


would ask them about risk factors for major 

10:39:32 

15 


diseases. Or these questions would be asked; they 

10:39:36 

16 


would not necessarily come out in that order. 

10:39:40 

17 

Q. 

Would you get a medical file for the person from 

10:39:42 

18 


their previous doctors or hospitalization? 

10:39:46 

19 

A. 

I might or might not. It would depend on the 

10:39:48 

20 


situation. 

10:39:50 

21 

Q. 

And what questions would you ask them about risk 

10:39:52 

22 


factors? 

10:39:54 

23 

A. 

Again, it would depend on the situation. As a 

10:39:58 

24 


respiratory disease physician, I would invariably 

10:40:00 

25 


inquire about smoking. 

10:40:02 
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1 

Q. 

What else? 

10:40:04 

2 

A. 

I might inquire about their job, I might inquire 

10:40:06 

3 


about aspects of their home. Again, it would be 

10:40:10 

4 


tailored to the situation. 

10:40:10 

5 

Q. 

What aspects of their home would you ask about? 

10:40:14 

6 

A. 

Well, again — for example, dealing with somebody 

10:40:14 

7 


with asthma I might ask about, you know, presence of 

10:40:18 

8 


pets or other indoor sources of pollution. 

10:40:20 

9 

Q. 

What are indoor sources of pollution? 

10:40:24 

10 

A. 

Well, there are many. So just broadly, combustion 

10:40:32 

11 


sources like tobacco smoking. 

10:40:34 

12 

Q. 

What else? 

10:40:36 

13 

A. 

Biological sources, including allergens, pets, mold 

10:40:42 

14 


growth, and so forth. There are many furnishings of 

10:40:48 

15 


homes, household products that are sources of 

10:40:52 

16 


particulates or gaseous agents. 

10:40:54 
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17 

Q. 

What about air pollution? What about located next 

10:41:08 

18 


to a waste disposal plant, would that be useful to 

10:41:12 

19 


know? 

10:41:12 

20 

A. 

Again, these types of questions and inquiries would 

10:41:16 

21 


be tailored to the situation. It might or might not 

10:41:20 

22 


be useful. 

10:41:20 

23 

Q. 

But you would tailor the questions to the condition 

10:41:24 

24 


that was presented? 

10:41:26 

25 

A. 

Correct. 

10:41:28 


1 

Q. 

295 

Suppose that the issue were heart disease. What 

10:41:36 

2 


risk factors would you ask about, what subject 

10:41:38 

3 


matter would you explore? 

10:41:40 

4 

A. 

Again, it's been a while since I treated heart 

10:41:46 

5 


disease because of my specialization, but I would 

10:41:48 

6 


certainly inquire about smoking. I would inquire 

10:41:50 

7 


about history of hypertension, diabetes, family 

10:41:54 

8 


history. I would assess obesity. I would look at 

10:42:00 

9 


history of hypercholesterolemia. I think I 

10:42:06 

10 


mentioned activity level. These would be — 

10:42:10 

11 

Q. 

Activity level? 

10:42:10 

12 

A. 

Physical activity level. 

10:42:12 

13 

Q. 

Exercise? 

10:42:12 

14 

A. 

Yeah. These would be some of the principal, usually 

10:42:16 

15 


used clinical risk factors. 

10:42:18 

16 

Q. 

What about drug use? 

10:42:18 

17 

A. 

For heart disease specifically, no. 

10:42:22 

18 

Q. 

How about for lung cancer or cancer generally? 

10:42:24 
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19 

A. 

By "drug use" you mean? 



10:42:28 

20 

Q. 

Yeah, illegal drugs. 



10:42:30 

21 

A. 

Illicit drugs? 



10:42:32 

22 

Q. 

Illicit drugs, yeah. 



10:42:34 

23 

A. 

Not unless there were an 

unusual circumstance, no. 

10:42:38 

24 

Q. 

Is that because you wouldn't think to ask 

or because 

10:42:44 

25 


it doesn't matter that a 

person is a drug 

user, it 

10:42:50 
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1 


doesn't matter if — 

10:42:52 

2 

A. 

I think we were talking about in the context of 

10:42:54 

3 


cancer. 

10:42:54 

4 

Q. 

Um-hmm. 

10:42:54 

5 

A. 

With the exception of perhaps HIV-associated 

10:42:56 

6 


malignancies, I would not usually think of IV drug 

10:43:00 

7 


use as a risk factor for cancer generally. 

10:43:04 

8 

Q. 

What about mental disorders, would you ask about 

10:43:08 

9 


that, psychoses, depression? 

10:43:10 

10 

A. 

Well, again, it would depend on the setting. As a 

10:43:14 

11 


pulmonary disease subspecialist these would not be 

10:43:18 

12 


problems that I would usually handle, except as they 

10:43:20 

13 


arose in my patients. 

10:43:22 

14 

Q. 

Alcohol use? 

10:43:44 

15 

A. 

Possibly. 

10:43:44 

16 

Q. 

You must be aware of the ongoing epidemiology 

10:44:00 

17 


relating to depression and cancer? 

10:44:06 

18 

A. 

Well, I mean, I am aware of some literature related 

10:44:12 

19 


to risk factors for cancer that include psychosocial 

10:44:16 

20 


issues, yes; not in a highly specific way. 

10:44:20 

21 

Q. 

The American Journal of Epidemiology is Johns 

10:44:28 
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22 


Hopkins' 

journal. 

correct? 

10:44:30 

23 

A. 

It's the 

official 

journal of the Society for 

10:44:32 

24 


Epidemiologic Research. It's owned by Johns 

10:44:34 

25 


Hopkins. 



10:44:34 
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1 

Q. 

And you are on the board of directors? 

10:44:38 

2 

A. 

I am on the board of overseers. 

10:44:38 

3 

Q. 

Overseers. Is that right, that's what it's called? 

10:44:40 

4 

A. 

That's the terminology. 

10:44:42 

5 

Q. 

Sounds chilling. Are you familiar with the article 

10:44:52 

6 


in the American Journal of Epidemiology, I think — 

10:44:56 

7 


I'm sure within the last year on the relationship of 

10:44:58 

8 


depression and lung cancer? 

10:45:02 

9 

A. 

I think I am familiar. Do you have a copy of the 

10:45:04 

10 


article? 

10:45:06 

11 

Q. 

Yes. It's titled "Elevated Lung Cancer Risk Among 

10:45:38 

12 


Persons with Depressed Mood." It's in the American 

10:45:44 

13 


Journal of Epidemiology, 1996. 

10:45:44 

14 


MR. SILFEN: Why don't we mark it as the 

10:45:48 

15 


next exhibit. 

10:45:54 

16 


(Defendants' Exhibit 2201 


17 


marked for identification.) 

10:46:52 

18 

BY 

MR. SILFEN: 


19 

Q. 

We have marked as Defendants' Exhibit 2201 the 

10:46:54 

20 


article that I mentioned. And the question is: Are 

10:46:56 

21 


you familiar with the article? 

10:46:58 

22 

A. 

Yes, I am. 

10:47:00 

23 

Q. 

And do you know what the result of that article is. 

10:47:04 
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24 


the conclusion? 


10:47:06 


25 A. This article describes an association between a 10:47:14 
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1 score for depression and male lung cancer — lung 10:47:18 

2 cancer risk in males, among other findings. 10:47:20 

3 Q. Well, actually it describes a rather spectacular 10:47:26 

4 relationship, doesn't it, that when you measure the 10:47:28 

5 effect of smoking in a depressed cohort that the 10:47:32 

6 relative risk is 19 and when you measure the effect 10:47:36 

7 of smoking in a nondepressed cohort the relative 10:47:40 

8 risk is 3? I think you can see that in the last 10:47:42 

9 line of the abstract. 10:47:44 


10 

A 

11 


12 

Q 

13 

A 

14 


15 

Q 

16 


17 


18 


19 

A 

20 


21 

Q 

22 

A 

23 


24 

Q 

25 



Yeah, these are — yeah, it describes such a 
finding, yes. 

What does that mean? 

Well, their suggestion is that there is an 
association between depression and lung cancer risk. 
Well, but if you take the numbers that they are 
finding there, wouldn't that indicate that in the 
absence of depression that the risk of smoking — 
for lung cancer is much, much, much less? 

Well, let me just look at the table on which that 19 
is based for a minute. 

Sure. 

So what the table describes is the joint effects of 
smoking and depression. 

That is what I said. That in the absence of 
depression, the risk of lung cancer is much less. 


10:47:58 

10:48:00 

10:48:00 

10:48:08 

10:48:10 

10:48:16 

10:48:18 

10:48:22 

10:48:26 

10:48:34 

10:48:36 

10:49:14 

10:49:18 

10:49:20 

10:49:24 
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1 


isn't it? 

10:49:28 

2 

A. 

As described in — the relative risk of lung cancer 

10:49:30 

3 


as described is lower, correct. 

10:49:34 

4 

Q. 

And that means that if you take away the risk factor 

10:49:40 

5 


of depression, you would avoid a substantial portion 

10:49:48 

6 


of the lung cancers attributed to smoking, correct? 

10:49:52 

7 

A. 

If one believed that this finding was, in fact. 

10:49:56 

8 


correct. 

10:49:56 

9 

Q. 

Have you independently evaluated whether that 

10:50:06 

10 


finding is correct? 

10:50:08 

11 

A. 

I have read the paper. 

10:50:10 

12 

Q. 

Did you read the paper in your role as overseer? 

10:50:24 

13 

A. 

Certainly an overseer does not read every paper that 

10:50:28 

14 


is provided to the journal. The overseers meet once 

10:50:30 

15 


a year. 

10:50:32 

16 

Q. 

So you read this as a matter of general interest? 

10:50:34 

17 

A. 

As a matter of general interest and also because it 

10:50:34 

18 


was on the list of items to be discussed today. 

10:50:36 

19 

Q. 

I suspected that might be among the reasons. 

10:50:40 

20 


Do you have an opinion about the findings 

10:50:48 

21 


of this article? 

10:50:50 

22 

A. 

Yes, I do. 

10:50:52 

23 

Q. 

And what is that opinion? 

10:50:54 

24 

A. 

Well, I think the finding is of interest. I think 

10:50:58 

25 


there are flaws in the paper and in the arguments 

10:51:02 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


that are advanced. 10 

Q. It is a peer-reviewed paper? 10 

A. It is a peer-reviewed paper. 10 

Q. And it's published in a journal that is owned by 10 

Johns Hopkins? 10 

A. That is correct. 10 

Q. And what are the flaws you see in the paper? 10 

A. Well, let's start with the first sentence, which 10 

suggests that they have concern about a general 10 

hypothesis related to depression/immune status and 10 

presumably immune surveillance for cancer. 10 

They do not offer a type of 10 

cancer-specific hypothesis. And one would expect 10 

that if their general hypothesis is true, that they 10 
should provide the evidence. The test of the 10 

hypothesis is, in fact, in all cancers and not in 10 

lung cancer specifically. So I think that's concern 10 
number one. 10 

In fact, they offer a general hypothesis 10 

and provide a statement for lung cancer in males. 10 

Why not lung cancer in females? Why not colon 10 

cancer or any other cancer? 10 

So if there's a general hypothesis 10 

concerning depression and cancer risk, I think the 10 

test of that hypothesis lies in looking at all of 10 
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1 the data. In fact, they dismiss the findings for 10 

2 all of those other sites except for breast cancer, 10 
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51:18 
51:22 
51:26 
51:30 
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51:42 
51:46 
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51:54 
51:58 
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3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


where they find — 

(Proceedings interrupted.) 

BY MR. SILFEN: 

Q. I do understand that point. Are there other points 
you have that are critical of this article? 

A. I would also be concerned with regard to lung cancer 
about the possibility of residual confounding. And, 
frankly, some of the details of the analysis and the 
extent and the ways to which smoking was taken into 
account in these analyses are not clear. 

Q. What do you mean by "residual confounding"? 

A. That is the possibility that those persons with a 
higher depressive score smoked more and that their 
smoking habits have not adequately been adjusted 
for. 

If you look, for example, at Table 5, 
these data are shown for nonsmokers versus current 
smokers, but there's apparently no adjustment for 
the amount smoked. Depressed people do smoke more 
than nondepressed people, and I think there's a high 
likelihood of residual confounding here. 

Q. If you read the article fully, you will see that 
they purport to adjust for intensity of smoking. 
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10:53:34 

10:53:38 
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1 

A. 

As I said, I did read the article. And I 

don ' t 

10:54:20 

2 


think they provided us the information to 

make that 

10:54:22 

3 


determination. 


10:54:22 

4 

Q. 

You mean whether they did it fully? 


10:54:24 
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5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. Fully. And I think, again, if you look at Table 5, 
by the description of Table 5, no account was taken 
of the amount smoked. 

Q. I am interested in another statement you made, that 
more — depressed people tend to smoke more. What 
is the source of that finding? 

A. Again, I think that was actually within another one 
of the papers that I read in preparation for today. 

Q. Do you beiieve that to be correct, that depressed 
persons smoke more? 

A. I am not going to address the causal direction. I 
think that association is likely to be true. 

Q. Why do you think that association is likely to be 
true? 

A. Because I think some of the factors that contribute 
to — that may contribute to depression are also 
associated with propensities of smokers. For 
example, a single male is more likely to smoke 
heavily, more likely to suffer from depression. 
There is some association. I have not 
systematically looked at that literature. 


10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 
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1 

2 

3 

4 

5 

6 
7 


Q. If you look at page 1101 of the article, the second 10 
column, upper right-hand paragraph, you see the 10 

statement: "It is also possible that depressive 10 

smokers may smoke more or inhale the smoke more 10 

intensively than nondepressive smokers and thus have 10 

an elevated risk of lung cancer. In this study we 10 

adjusted for the number of cigarettes consumed a 10 
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day, thus reducing the source of bias. 


" Do you see 

9 that? 

10 A. I see that. But, again, the details of that 

11 adjustment are not clear. And if you look at the 

12 classification of smoking on page 1097, they use an 

13 open-ended "other" category which certainly leaves 

14 open the possibility of confounding. 

15 And, again, I would just point out that 

16 the table related to interaction or the joint 

17 effects of the two agents. Table 5, they do not 

18 specify any adjustment for amount smoked. It's 

19 clearly a comparison of nonsmokers to current 

20 smokers. 

21 Q. How would you describe an article like this? Would 

22 it at least be suggestive? 

23 A. Well, I guess I think the whole general hypothesis 

24 of immune surveillance for cancer has fallen into, 

25 you know, some disrepute. This was a popular 
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concept 20-plus years ago, that there was some 
general phenomenon that immune surveillance is 
important in cancer. I don't think that's held out 
to be true. 

I think that they offer a general 
hypothesis. I have not read their reference 1 which 
they cite in support of it. It seems to be an 
article on depression and adrenal steroids, which — 
I can't speak to the basis of their particular 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 Q. 

20 

21 A. 

22 

23 

24 Q. 

25 


hypothesis. The hypothesis advanced would be, as 
stated, best tested, I think, looking at all cancers 
where they found no association. 

And at least in terms of the details of 
the analysis I am not satisfied that the amount 
smoked was dealt with, either in their use of the 
categories with greater than 30 cigarettes or in 
Table 5 where there appears to be no adjustment for 
the amount smoked. 

So this article that your journal published you do 
not consider even to be suggestive? 

Well, I think the finding speaks for itself and it 
needs to be interpreted within the limits that I 
have stated. 

Do you think it's even possible that lifestyle 
correlative smoking can be controlled by simply 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 


A. 

Q. 

A. 

Q. 

A. 

A. 

Q. 


including variables in multivariate models? 

And by "lifestyle correlative" you mean? 

Alcohol, exercise, depression. Do you think that we 
can control for confounding by those kinds of 
factors, by inserting covariates? 

Certainly we can exact some control, yes. 

But can we fully control that way? 

Well, I think it depends on the — 

MR. HAMLIN: Objection to form. 

It would depend on the diseases and depend on the 
correlative. I cannot give a general answer. 

Now, you told Bruce Sheffler that when you came on 
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13 


the scene the conceptual change was to move to 

10:59:56 

14 


directly modeling the health costs of 

10:59:58 

15 


smoking-related diseases rather than indirectly 

11:00:00 

16 


addressing the health costs of smoking-related 

11:00:02 

17 


diseases. 

11:00:04 

18 

A. 

Correct. 

11:00:04 

19 

Q. 

What did you mean by "indirect modeling"? I take it 

11:00:12 

20 


that was a reference to the model that Miller and 

11:00:14 

21 


Wyant were working on? 

11:00:16 

22 

A. 

Correct, it was a reference to that model. 

11:00:20 

23 

Q. 

And what about that model was indirect? 

11:00:22 

24 

A. 

The model when I first saw it and as I understood 

11:00:28 

25 


its workings used a variable — international 

11:00:32 


1 
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medical expenditure survey on self-reported poor 

11:00:40 

2 


health statuses, the intervening variable for 

11:00:46 

3 


mediation of health care — health damages of 

11:00:50 

4 


smoking. 

11:00:50 

5 

Q. 

Now, you told us before that the outcome that's 

11:00:54 

6 


being treated in this study is cost, correct, in 

11:01:06 

7 


this report? 

11:01:06 

8 

A. 

Correct. 

11:01:06 

9 

Q. 

So I take it that what you suggested instead was 

11:01:14 

10 


that the relationship between smoking and cost be 

11:01:18 

11 


directly modeled? 

11:01:24 

12 

A. 

I suggested the relationship between smoking-related 

11:01:26 

13 


diseases and costs should be directly modeled. 

11:01:30 

14 

Q. 

But why not the relationship between smoking and 

11:01:34 
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15 


cost? Wouldn't that be the direct relationship? 

11:01:38 

16 

A. 

Well, I guess the model I suggested was that 

smoking 

11:01:44 

17 


causes disease, which then cause health care 

costs. 

11:01:48 

18 

Q. 

But isn't the causal inference or the causal 


11:01:58 

19 


conclusion that we need here is that smoking 

causes 

11:02:02 

20 


cost? 


11:02:02 

21 

A. 

But the approximate factor in the causal chain that 

11:02:08 

22 


incurs the cost is the occurrence of a 


11:02:10 

23 


smoking-related disease. 


11:02:12 

24 

Q. 

Would you expect — could you model directly 

from 

11: 02:20 

25 


smoking and other covariates to cost? 


11: 02:24 


1 

A. 

307 

I don't know. I mean, I haven't thought about how 

11:02:30 

2 


to do that. I mean, I proposed that smoking caused 

11:02:36 

3 


diseases that cause smoking-related health care 

11:02:38 

4 


costs primarily. 

11:02:40 

5 

Q. 

Well, tell me this: If the outcome that you are 

11:02:42 

6 


concerned with is cost and the exposure you are 

11:02:46 

7 


studying is smoking — well, let's assume that, the 

11:02:50 

8 


outcome you are studying is cost and the exposure 

11:02:52 

9 


you are studying is smoking. Okay, are you with me? 

11:02:56 

10 

A. 

Um-hmm. 

11:02:58 

11 

Q. 

And you model directly from smoking to cost and you 

11:03:00 

12 


get one answer. And then you model from smoking to 

11:03:04 

13 


disease to cost and you get another answer. Are you 

11:03:08 

14 


with me so far? 

11:03:08 

15 

A. 

Um-hmm. 

11:03:10 

16 

Q. 

Which one would be appropriate if the outcome you 

11:03:12 

17 


are measuring is cost? 

11:03:14 
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18 

19 

20 
21 
22 

23 

24 

25 


A. I guess, again, going back to the purpose of the 11:03:18 

report, to estimate costs from '78 to '96, it was to 11:03:26 
deal with expenditures for real tobacco-related 11:03:28 

diseases. 


And I guess my feeling as — and I think 
that's why the modeling took this form — was that 
the costs of smoking arise from the occurrence of 
smoking-related diseases and that it was appropriate 


11:03:32 

11:03:34 

11:03:40 

11:03:42 
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1 


to use smoking-related disease. 

11:03:44 

2 

Q. 

So I take it, then, that what you did was you used 

11:03:48 

3 


as your outcome smoking-related diseases? 

11:03:52 

4 

A. 

I'm sorry. I didn't use anything as my outcome. I 

11:03:56 

5 


mean, I proposed a general approach to the model. 

11:03:58 

6 

Q. 

And is that what was done, then, that you used as 

11:04:02 

7 


the outcome smoking-related diseases? 

11:04:06 

8 


MR. HAMLIN: Objection, asked and 

11:04:08 

9 


answered. 

11:04:08 

10 

A. 

I don't think "outcome" is the proper term here. I 

11:04:12 

11 


mean, the conceptual model that was suggested was 

11:04:16 

12 


that costs, which are the outcome, arise from the 

11: 04:22 

13 


occurrence of tobacco-related diseases. 

11: 04:24 

14 

Q. 

So when you told them to model directly, you didn't 

11:04:34 

15 


mean directly from smoking to costs, you meant from 

11:04:40 

16 


smoking to disease, right? 

11:04:42 

17 


MR. HAMLIN: Objection, asked and answered 

11:04:46 

18 


and mischaracterizes his testimony. Go ahead. 

11:04:50 

19 

A. 

I mean, again, I said that it was smoking-related 

11:04:52 
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20 


diseases that caused the occurrence of health 

11:04:56 

21 


care — the incurring of health care costs. 

11:05:02 

22 

Q. 

Now, is the report then limited to smoking-related 

11:05:10 

23 


diseases or does the report cover all diseases? 

11:05:14 

24 


MR. HAMLIN: Objection to form. 

11:05:20 

25 

A. 

The model, again, as I understand the refined model. 

11:05:26 


1 


309 

includes both specific smoking-related diseases and 

11:05:30 

2 


a more general incurring of health care costs in 

11:05:32 

3 


smokers through effects on health status. 

11:05:36 

4 

Q. 

Now, you specifically identified some diseases as 

11:06:02 

5 


diminished health status, correct, as being part of 

11:06:04 

6 


diminished health status? 

11:06:04 

7 

A. 

I'm sorry. Where did I do that? 

11:06:06 

8 

Q. 

In Attachment B. 

11:06:10 

9 

A. 

My Attachment B includes tables related to a number 

11:06:14 

10 


of variables, some diseases and some not, that 

11:06:18 

11 


characterize — 

11:06:20 

12 

Q. 

If you look at the Zeger report, in Attachment F, I 

11:06:26 

13 


believe that that is your work product and 

11:06:30 

14 


identifies particular diseases as included in 

11:06:36 

15 


diminished health status. 

11:06:38 

16 

A. 

As included within diminished health status. 

11:06:42 

17 


correct. 

11:06:42 

18 

Q. 

But you didn't try to enumerate the diseases that 

11:06:50 

19 


make up diminished health status, you just named 

11:06:52 

20 


some that are included, right? 

11:06:54 

21 

A. 

This table lists some diseases, correct. 

11:06:58 

22 

Q. 

But when you do the diminished health status model. 

11:07:12 
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23 


when the 

report does it, it's not limited to those 

11:07:14 

24 


diseases 

that you identified, correct? 

11:07:18 

25 

A. 

Correct. 


11: 07:20 


1 

Q. 

310 

In fact, what it is, the outcome there is all 

11: 07:22 

2 


disease other than the major smoking-related 

11:07:26 

3 


diseases, correct? 

11:07:26 

4 

A. 

Well, the — it's an attempt to estimate the general 

11:07:36 

5 


background of additional health care utilization by 

11:07:40 

6 


smokers. 

11:07:40 

7 

Q. 

Since you had specifically identified particular 

11:07:52 

8 


diminished health status conditions that you said 

11:07:56 

9 


were smoking related, why didn't you put them into 

11:08:02 

10 


the disease model, why did you keep them in the 

11:08:08 

11 


diminished health status model? 

11:08:10 

12 

A. 

Well, I didn't — again, I didn't do the modeling 

11:08:14 

13 


and so I can't speak to the specifics of why these 

11:08:18 

14 


particular ICD codes were or were not used. They 

11:08:22 

15 


were simply grouped under this grouping. 

11:08:24 

16 

Q. 

Now, I think we have kind of gotten ahead of 

11:09:22 

17 


ourselves. One of the tasks that you, I believe. 

11:09:26 

18 


had was to identify ICD-9 codes of major 

11:09:30 

19 


smoking-related diseases, correct? 

11:09:32 

20 

A. 

Correct. 

11:09:34 

21 

Q. 

And Attachment B, which we have just looked at here. 

11:09:44 

22 


are the ICD-9 codes that you identified, correct? 

11:09:48 

23 

A. 

Correct. 

11:09:50 

24 

Q. 

And that is Attachment B to the Zeger report? 

11:09:54 
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25 A. I am looking at Attachment F. 11:09:56 


311 


1 

Q. 

Attachment F, pardon me. Is that correct. 

11:10:00 

2 


Attachment F? 

11:10:02 

3 

A. 

Correct. 

11:10:02 

4 

Q. 

Okay. Now, as you understand it, were those ICD-9 

11:10:28 

5 


codes that you have identified used to identify the 

11:10:36 

6 


dollars expended by the State on these 

11:10:44 

7 


smoking-related diseases? 

11:10:46 

8 

A. 

My understanding is that they were part of the 

11:10:48 

9 


modeling process, yes. 

11:10:50 

10 

Q. 

So are the dollars that are the subject of the 

11:11:00 

11 


report limited to dollars spent on those ICD-9 

11:11:06 

12 


codes? 

11:11:06 

13 


MR. HAMLIN: Objection to form. 

11:11:10 

14 

A. 

I mean, again, these codes are part of the modeling 

11:11:18 

15 


process. And the model is used to estimate, through 

11:11:24 

16 


the steps described, the incremental health costs 

11:11:28 

17 


that have resulted because of the occurrence of 

11:11:32 

18 


these diseases. 

11:11:34 

19 

Q. 

But part of the modeling process was identifying a 

11:11:44 

20 


universe of dollars that would then be subjected to 

11:11:48 

21 


the reduction steps, correct? 

11:11:50 

22 

A. 

My understanding is that these ICD-9 codes were part 

11:12:00 

23 


of a modeling process used to divide the actual 

11:12:04 

24 


expenditures into those attributable to smoking and 

11:12:06 

25 


non. . . 

11:12:08 
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1 

Q. 

Okay. So is the process that — well, you are 

11:12:12 

2 


familiar with the Minnesota claims data, right? 

11:12:14 

3 


That's where the dollars came from. 

11:12:22 

4 

A. 

The Medicaid claims data, yes, in a general way. 

11:12:24 

5 

Q. 

Yes. And they have ICD-9 codes, correct, the claims 

11:12:26 

6 


data? 

11:12:26 

7 

A. 

Yes. 

11:12:28 

8 

Q. 

And as you understand it, was the process to go into 

11:12:34 

9 


the claims data and identify the dollars spent on 

11:12:40 

10 


the treatment of these ICD-9 codes? 

11:12:42 

11 

A. 

In essence, those people having these ICD-9 codes 

11:12:52 

12 


were identified. Again, the incremental costs 

11:12:56 

13 


because of the occurrence of the tobacco-related 

11:12:58 

14 


disease was estimated. 

11:13:00 

15 

Q. 

And I take it what you are saying is you did not or 

11:13:06 

16 


the report did not limit the universe to the costs 

11:13:12 

17 


spent on the ICD-9 code, but rather collected all 

11:13:18 

18 


the costs for a person with the ICD-9 code; is that 

11:13:22 

19 


correct? 

11:13:24 

20 

A. 

But then those costs were adjusted for the 

11:13:30 

21 


smoking-related expenditures. 

11:13:32 

22 

Q. 

Okay. And why is it — well, let me back up. Did 

11:13:40 

23 


you recommend that it be done that way, as opposed 

11:13:44 

24 


to just collecting the costs for the ICD-9 code? 

11:13:48 

25 

A. 

No, I really did not make that recommendation. 

11:13:50 
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1 

Q. 

Well, were you party to discussions that it should 

11:14:04 

2 


be done that way? 

11:14:06 

3 

A. 

I think by the time I began to work on the model 

11:14:12 

4 


certain fundamental concepts of the model itself. 

11:14:14 

5 


for example, the apportionment of expenses, had 

11:14:16 

6 


already been discussed. 

11:14:20 

7 

Q. 

Well, why would it be correct or why would it be 

11:14:30 

8 


useful to — you are the one that identified the 

11:14:38 

9 


ICD-9 codes for the major smoking-related diseases. 

11:14:42 

10 


right? 

11:14:42 

11 


MR. HAMLIN: Objection, asked and 

11:14:44 

12 


answered. 

11:14:44 

13 

A. 

Yeah. I said that. 

11:14:46 

14 

Q. 

So they couldn't have collected the costs until you 

11:14:48 

15 


had identified the diseases, right? 

11:14:50 

16 

A. 

I was referring before to the principles of 

11:14:54 

17 


attribution that were in the model. 

11:14:56 

18 

Q. 

Well, how was it decided that, instead of collecting 

11:15:02 

19 


costs for just those ICD-9 codes, you would collect 

11:15:06 

20 


costs — all costs for people who had a treatment 

11:15:14 

21 


for the ICD-9 code? 

11:15:16 

22 

A. 

I don't think you are describing the model 

11:15:20 

23 


correctly. You are saying that it takes all 

11:15:24 

24 


costs? 

11:15:24 

25 

Q. 

If you have a person — well, you should tell me. 

11:15:28 
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1 

We go into the Minnesota claims data and we find a 

11:15:34 

2 

person who has been treated for the ICD-9 code for 

11:15:42 

3 

lung cancer. Is that 180? 

11:15:46 
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4 

A. 

161. 

11:15:48 

5 

Q. 

161? 

11:15:48 

6 

A. 

Or is it 162? 162, actually. 

11:15:52 

7 

Q. 

So we find a person who has been treated for ICD-9 

11:15:58 

8 


code 162, which is lung cancer. What is your 

11:16:04 

9 


understanding as to what costs are then collected 

11:16:08 

10 


for that person? 

11:16:10 

11 

A. 

My understanding is that the costs that are 

11:16:12 

12 


collected — you mean collected by — 

11:16:18 

13 

Q. 

A certain pot of costs are then going to be subject 

11:16:20 

14 


to the reduction steps, right? 

11:16:22 

15 

A. 

Right. 

11:16:22 

16 

Q. 

I want to know what costs are collected to be 

11:16:24 

17 


subject to the reduction steps. 

11:16:28 

18 

A. 

Well, the first step all costs would be collected. 

11:16:30 

19 

Q. 

All costs. What do we mean by "all costs"? 

11:16:34 

20 

A. 

All costs, billings made. 

11:16:36 

21 

Q. 

For that person? 

11:16:36 

22 

A. 

For that person. 

11:16:38 

23 

Q. 

And so it would include costs for a hangnail? 

11:16:44 

24 

A. 

I can't speculate. I said "all costs." 

11:16:46 

25 

Q. 

Okay. Were you party to discussing why it would be 

11:16:50 
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1 done that way rather than just collecting the costs 11:16:52 

2 for lung cancer? 11:16:52 

3 A. Again, I think I answered that question when I said 11:16:56 

4 that the modeling principles and the calculation of 11:17:00 

5 smoking-attributable expenditures — much of the 11:17:02 
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6 


core methods reflected the work of Drs. Miller and 

11:17:08 

7 


Wyant. 

11:17:08 

8 

Q. 

They couldn't have collected the costs until you had 

11:17:12 

9 


identified the smoking-related diseases, right? 

11:17:16 

10 


MR. HAMLIN: Objection to form, asked and 

11:17:18 

11 


answered. 

11:17:20 

12 

A. 

I think I have answered the question. I mean, I 

11:17:24 

13 


suggested that the attribution of the health care 

11:17:28 

14 


costs should be disease-specific. 

11:17:32 

15 

Q. 

Okay. Why would you — why would the report collect 

11:17:36 

16 


all costs for a person rather than the costs spent 

11:17:42 

17 


on the smoking-related disease? 

11:17:44 

18 

A. 

Again, I think that that is a — where the reduction 

11:17:50 

19 


figures in to take out those costs that would have 

11:17:54 

20 


occurred anyway. So the claim is not for all costs 

11:17:58 

21 


listed for that individual who has a tobacco-related 

11:18:02 

22 


disease. 

11:18:02 

23 

Q. 

Why would you put them in if you were going to then 

11:18:08 

24 


just take them out? 

11:18:08 

25 

A. 

Well, I think one answer to that — and I can't 

11:18:14 
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1 


speak to the specifics — is that, looking at these 

11:18:16 

2 


billing records and medical histories, it might be 

11:18:18 

3 


very difficult to identify all those items 

11:18:22 

4 


attributable to a specific ICD code. 

11:18:26 

5 

Q. 

Did you offer an opinion that it would not be 

11:18:34 

6 


possible to identify the disease-specific costs? 

11:18:38 

7 

A. 

No. 

11:18:38 

8 

Q. 

Do you have an opinion as to whether it would be 

11:19:02 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


possible to do a reasonable job of collecting 
disease-specific costs? 

MR. HAMLIN: Objection to form. 

A. I think we have done a reasonable job of trying to 
estimate disease-specific costs. 

Q. I mean not take all costs and then whittle them 

down, but simply in the first instance identify the 
costs specific to the diseases you identified. 

A. I can't sit here today and speculate about that. 

Q. You don't know? 

A. I am saying I can't sit here today and speculate 
about that. I don't have an opinion today. 

Q. Do you have any idea on the average what percentage 
of costs collected for a person with lung cancer 
were not lung cancer costs? 

A. No, I don't have — I have not looked at data that 
would give me an opinion. 


11:19:08 

11:19:10 

11:19:14 

11:19:18 

11:19:20 

11:19:24 

11:19:26 

11:19:30 

11:19:36 

11:19:36 

11:19:38 

11:19:40 

11:19:52 

11:19:56 

11 : 20:00 

11:20:08 

11:20:08 


1 Q. 

2 

3 

4 

5 

6 A. 

7 

8 Q. 

9 

10 
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Suppose that the answer were — on the average 50 to 
60 percent were not lung cancer ICD-9 costs. Would 
that strike you as a reasonable way to do this 
exercise? 

MR. HAMLIN: Objection to form. 

I mean — again, would what strike me as a 
reasonable way? 

To collect a pot of costs that were twice bigger 
than the lung cancer ICD-9 costs and then whittle 
down, would that strike you as a reasonable way to 


11 : 20:12 
11:20:14 
11:20:18 
11 : 20:20 
11 : 20:22 
11:20:24 
11:20:24 
11:20:28 
11:20:32 
11:20:36 
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11 


proceed? 

11:20:36 

12 


MR. HAMLIN: Objection, asked and 

11:20:38 

13 


answered. 

11:20:38 

14 

A. 

I really can't answer it. It's a bit too 

11:20:40 

15 


hypothetical for me to answer. 

11:20:42 

16 

Q. 

Do you use ICD-9 codes in your ordinary business? 

11:20:50 

17 

A. 

I may use ICD-9 codes in my research. 

11:20:54 

18 

Q. 

I don't know what "may" means. Do you use them? 

11:20:58 

19 

A. 

I use them to select specific types of events, sure. 

11:21:04 

20 

Q. 

Do you find them reliable? 

11:21:06 

21 

A. 

Meaning repeatable? 

11:21:12 

22 

Q. 

Whatever use you want to give to the term 

11:21:16 

23 


"reliable." 

11:21:18 

24 

A. 

"Reliable" means repeatable. 

11:21:20 

25 

Q. 

Okay. 

11:21:22 


1 

A. 

318 

Is ICD-9 coding repeatable? Yes. 

11:21:30 

2 

Q. 

Now, as we just discussed, the report does the 

11:22:22 

3 


smoking-attributable calculation separately for lung 

11:22:28 

4 


cancer and CORD and then for the other major 

11:22:32 

5 


diseases that you identified, correct? 

11:22:34 

6 

A. 

Correct. 

11:22:34 

7 

Q. 

Was it — and you have explained and we discussed 

11:22:48 

8 


the reason why you recommended that procedure. 

11:22:52 

9 


correct? 

11:22:54 

10 

A. 

We discussed that. 

11:22:54 

11 

Q. 

Was it also your recommendation that for lung cancer 

11:23:00 

12 


and CORD no confounding factors should be taken into 

11:23:06 

13 


account? 

11:23:08 
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14 

A. 

I'm sorry. You will have to tell me where or when 

11:23:14 

15 


or — 

11:23:14 

16 

Q. 

At any point. 

11:23:16 

17 

A. 

Well, my suggestion was that there are few 

11:23:24 

18 


confounding — potentially confounding factors with 

11:23:28 

19 


the potential to bias estimates of 

11:23:32 

20 


smoking-attributable expenditures or 

11:23:34 

21 


smoking-attributable fractions for those diseases. 

11:23:38 

22 

Q. 

Did you recommend that for lung cancer and COPD that 

11:23:44 

23 


in the attributable calculation that no confounding 

11:23:54 

24 


factors be taken into account? 

11:23:56 

25 


MR. HAMLIN: Objection, asked and 

11:23:56 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 
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A. 


Q. 


answered. 

Again, I have suggested that there were not 
confounders that would bias the estimates. And what 
was done was to not model using potential 
confounders. 

Is it your belief, then, that there are no potential 
confounding factors for the relationship between 
smoking and lung cancer and COPD? 

I think, again, this suggestion is made into the 
data — with reference to the data at hand for 
estimation of the smoking-attributable fractions. 
This NMES, National Medical Expenditure Survey, is a 
general population sample. Are there other powerful 
causes of lung cancer and chronic obstructive 
pulmonary disease within the general population 


11:23:56 
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11:24:12 
11:24:18 
11:24:20 
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16 


17 

18 

19 

20 
21 
22 

23 

24 

25 


besides smoking that are prevalent? No. 

Q. I guess I don't understand that. Is it your 

position that there are no potential confounding 
factors for the relationship between smoking and 
lung cancer and COPD? 

MR. HAMLIN: Objection, asked and 

answered. 

A. I can only speak to the potential, again, 

confounding within the data at hand. And that's 
what confounding refers to; it does not refer to 


11 

11 

11 

11 

11 

11 

11 

11 

11 

11 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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some general universe of association. 11 

Q. Oh, sorry, I didn't understand. You are saying that 11 

there are confounding factors, but they weren't 11 

accounted for in the NMES data; is that correct? 11 

A. No, I didn't say that. I said that — first of all, 11 

the word is "potential" confounding factor. 11 

Q. I'll use the word "potential," okay. 11 

A. And what I said is that in these general population 11 


samples there is unlikely to be present nor was 11 

there information available on any other factor that 11 
would confound the relationship between smoking and 11 
these diseases to a significant degree. 11 

Q. I see. So now you are drawing the distinction 11 

between the general population and perhaps a 11 

specific special population; is that correct? 11 

A. My suggestions were made in reference to this 11 

specific report. 11 

Q. Are you drawing a distinction between your view for 11 
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19 


a general population and your view for some special 

11:26:12 

20 


population? 

11:26:14 

21 

A. 

Again, my recommendations were solely in reference 

11:26:16 

22 


to the data at hand for the analysis done by Zeger 

11:26:20 

23 


and colleagues. 

11:26:22 

24 

Q. 

Are you saying you might have made different 

11:26:24 

25 


recommendations if the subject were a special 

11:26:28 


321 


1 


population? 

11:26:28 

2 

A. 

I would have to know the characteristics of that 

11:26:30 

3 


population. 

11:26:32 

4 

Q. 

Was a premise of your recommendation that it was not 

11:26:34 

5 


necessary to take confounding factors into account 

11:26:38 

6 


that this study was being done on a general 

11:26:42 

7 


population? 

11:26:42 

8 


MR. HAMLIN: Objection to form, asked and 

11:26:46 

9 


answered. 

11:26:46 

10 

A. 

I think I have answered the question. I think there 

11:26:48 

11 


are two sides to confounding. One is what is the 

11:26:50 

12 


confounding or potential confounding factor and its 

11:26:52 

13 


strength of association with the outcome. 

11:26:54 

14 

Q. 

Um-hmm. 

11:26:56 

15 

A. 

And second, what is the association between 

11:26:58 

16 


potential confounder and exposure, here cigarette 

11:27: 02 

17 


smoking. 

11:27: 04 

18 


Again, for the data considered in this 

11:27 :10 

19 


report I could not identify potential confounders 

11:27:12 

20 


that were relevant. 

11:27:14 


http://legacy.library.ucsf-:Gdy/tE£i/qjn05aG0/pdfndustrydocuments.ucsf.edu/docs/mjhd0001 



21 

Q. 

I don't understand what you mean by "the data." 

Do 

11:27:16 

22 


you mean the data that was included in NMES? What 

11:27:20 

23 


do you mean by "the data" in concluding that — 


11:27:22 

24 

A. 

I am talking about the data used to make the 


11:27:24 

25 


estimates of the smoking-attributable fractions 

and 

11:27:26 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 
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18 

19 
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21 
22 
23 
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Q. 


Q. 


A. 


Q. 


expenditures. 

So are you saying if there had been other data 
available in NMES you might have taken confounders 
into effect, into account? 

I doubt that there would have been confounders that 
would have led to significant biases in the 
estimates. 

As I have said, these diseases, both lung 
cancer and COPD, with the exception of unusual 
occupational exposures particularly, do not have 
other strong causes in the population. 

Well, I am still striving for an answer. If there 
had been other data in NMES, say with respect to 
occupational exposures, would you have used it? 

MR. HAMLIN: Objection, asked and 

answered. 

I might have used it. I don't think — again, my 
prior statement here was that I do not think that 
such potential confounding would have had any 
significant impact on the estimates. 

I don't want to reprise it, but you had a long 
discussion at your first session with Bruce Sheffler 
about various other factors that may cause lung 
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cancer, correct? 


11:28:36 


25 A. We talked about other factors that may cause lung 11:28:38 


323 


1 


cancer. 

11:28:38 

2 

Q. 

You talked about radon, for instance? 

11:28:40 

3 

A. 

Correct. 

11:28:40 

4 

Q. 

Radon is another cause of lung cancer, right? 

11:28:44 

5 

A. 

Correct. 

11:28:44 

6 

Q. 

And you said that family history might be a factor? 

11:28:48 

7 

A. 

Might be. 

11:28:48 

8 

Q. 

You even said that alcohol might be a factor. 

11:28:54 

9 


correct? 

11:28:54 

10 

A. 

I would have to refresh my memory on all these 

11:28:56 

11 


points, but we discussed other risk factors. 

11:28:58 

12 

Q. 

And you said that diet might be a factor, correct? 

11:29:06 

13 

A. 

Might be. 

11:29:08 

14 

Q. 

And you said that air pollution might be a factor? 

11:29:10 

15 

A. 

Might be. 

11:29:10 

16 

Q. 

And you said that Vitamin A deficiency might be a 

11:29:18 

17 


factor? 

11:29:18 

18 

A. 

Might be. 

11:29:20 

19 

Q. 

And you talked about other micronutrients, I think 

11:29:22 

20 


was the term you used, right? 

11:29:24 

21 

A. 

Correct. 

11:29:24 

22 

Q. 

And we just looked at an article together published 

11:29:32 

23 


in your journal that says depression is a factor. 

11:29:34 

24 


right? 

11:29:34 

25 

A. 

We discussed that article and its limitations. 

11:29:38 
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1 

Q. 

Now, if you had had information on all these 

11:29:44 

2 


factors, would it have been appropriate to take them 

11:29:46 

3 


into account in determining the smoking-attributable 

11:29:52 

4 


fraction? 

11:29:52 

5 


MR. HAMLIN: Objection, asked and 

11:29:54 

6 


answered. 

11:29:56 

7 

A. 

I mean, again, the requirements for confounding are 

11:30:00 

8 


an association between exposure and confounder. For 

11:30:06 

9 


the factors that we have mentioned, that condition 

11:30:12 

10 


may or may not have been fulfilled in this national 

11:30:16 

11 


data set. 

11:30:16 

12 


And, again, for lung cancer and chronic 

11:30:18 

13 


obstructive pulmonary disease as occur in the 

11:30:20 

14 


general population, these other factors are at best 

11:30:22 

15 


a determinant of a very small proportion of the 

11:30:24 

16 


risk. 

11:30:26 

17 

Q. 

Well, what percent would you say of the occurrence 

11:30:32 

18 


of lung cancer do all these other factors account 

11:30:34 

19 


for? 

11:30:36 

20 

A. 

A small percent, I think that's fair. 

11:30:40 

21 

Q. 

But this is an area you have spent a lot of time in. 

11:30:42 

22 


right? Is it 10 percent, 20 percent? 

11:30:44 

23 

A. 

You know, again, I will say a few percent. Others 

11:30:50 

24 


have made estimates, Doll, for example, and Peto 

11:30:52 

25 


some time ago did estimates, assigned a few percent 

11:30:56 
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1 

2 

3 

4 
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19 

20 
21 
22 

23 

24 

25 


to air pollution. I think we are talking about 11 

relatively minor percents. 11 

Q. What's the attributable fraction for smoking and 11 

lung cancer? 11 

A. Now in the range of 90 percent. 11 

Q. So 10 percent is caused by other factors? 11 

A. Well, that's a bit of a misuse of the attributable 11 

risk because it doesn't exactly line up to 100. But 11 
there is some percentage — small percentage of 11 

cases attributable to other factors. 11 

Q. What if the issue were the percentage that would be 11 

attributable to the joint effect of smoking and 11 

other factors; would that be a higher percentage? 11 

A. Well, in theory, again, the smoking estimate — the 11 

estimate of the attributable risk for smoking would 11 
carry the joint contribution. 11 

Q. Well, I understand that. What I am asking is: If 11 

we were going to determine the percentage of lung 11 

cancer that is caused by other factors and by other 11 
factors with smoking, what percentage would we be 11 

talking about? 11 

A. So you are referring to some joint contributions? 11 

Q. Yes. 11 

A. I have never tried to estimate that. Again, I would 11 

say that that's probably a relatively small 11 


1 


percentage. 
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11 


http://legacy.library.ucsf.£dy/tE£i/qjn05aG0/pdfndustrydocuments.ucsf.edu/docs/mjhd0001 


31: 00 
31: 00 
31: 04 
31: 04 
31:06 
31: 08 
31:12 
31:16 
31:18 
31:20 
31:30 
31:34 
31:42 
31:48 
31:50 
31:52 
31:58 
32 : 02 
32:06 
32 :14 
32 :14 
32:20 
32:20 
32:26 
32:28 


32:30 



2 

Q. 

What would that be? 


11:32:30 

3 

A. 

I can only speculate. 5 percent, 10 percent. 


11:32:34 

4 

Q. 

Now, I take it that when you were looking at smoking 

11:33:58 

5 


as an occupational hazard you found it necessary 

to 

11:34:04 

6 


account for other confounders, correct? 


11:34:06 

7 

A. 

I'm sorry. When I looked at smoking as an 


11:34:12 

8 


occupational hazard? 


11:34:14 

9 

Q. 

Yes. You have written several articles in which 

you 

11:34:16 

10 


discussed lung cancer as an occupational hazard. 

and 

11:34:20 

11 


you talked about smoking and you talked about all 

11:34:22 

12 


the other factors as well, correct? 


11:34:24 

13 

A. 

Sure. But, I mean, these articles were directed 

at 

11:34:26 

14 


the occupational component. I mean, these articles 

11:34:30 

15 


were about occupational risk factors for lung 


11:34:32 

16 


cancer. 


11:34:32 

17 

Q. 

If you were examining the effect of smoking in a 


11:34:54 

18 


subpopulation like minors, would you take other 


11:35:00 

19 


factors into account? 


11:35:02 

20 

A. 

I might or might not. It would depend on the 


11:35:06 

21 


question, the data available. 


11:35:08 

22 

Q. 

Well, suppose the data available had data on 


11:35:10 

23 


other — on radon and it had data on smoking and 

you 

11:35:14 

24 


wanted to know the smoking-attributable fraction. 


11:35:16 

25 


You would take radon into account, wouldn't you? 


11:35:20 





327 


1 

A. 

I would look at their 

individual and combined 

11:35:22 

2 


effect. 


11:35:22 

3 

Q. 

Why would you look at 

their individual and combined 

11:35:28 

4 


effect? 


11:35:28 
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5 


A. 


Because I would be interested in estimating their 


11:35:32 


6 


individual effect and their joint effect. 

11:35:34 

7 

Q. 

And so I take it that whether and the extent to 

11:36:02 

8 


which you investigate other factors for lung cancer 

11:36:06 

9 


would depend, at least partly, on the nature of the 

11:36:14 

10 


population you were interested in? 

11:36:18 

11 

A. 

Correct. 

11:36:18 

12 

Q. 

And your view was that for the general population 

11:36:26 

13 


represented in NMES, it was not necessary? 

11:36:30 

14 

A. 

Correct. 

11:36:32 

15 

Q. 

Now, you are aware that there are subpopulations at 

11:36:54 

16 


issue in this case, correct? 

11:36:58 

17 

A. 

You mean like the Medicaid population? 

11:37:00 

18 

Q. 

Yes. 

11:37:00 

19 

A. 

Yes. 

11:37:02 

20 

Q. 

Did you discuss or investigate at any time whether 

11:37:10 

21 


it would be appropriate to take other factors into 

11:37:14 

22 


account when examining the causes of lung cancer in 

11:37:22 

23 


the Medicaid population? 

11:37:24 

24 

A. 

Not specifically, no. I mean, you are asking 

11:37:28 

25 


about — help me out here with what you — 

11:37:32 


328 

1 Q. I am asking whether you ever considered the question 11:37:34 

2 we have just been talking about in the context of a 11:37:38 

3 Medicaid subpopulation. 11:37:40 

4 A. Well, I was not aware of any data that would permit 11:37:44 

5 such analyses. 11:37:46 

6 Q. So obviously you didn't do that analysis, right? 11:37:54 
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7 

A. 

Did not. 

11:37:54 

8 

Q. 

Did you ever discuss with Zeger, Miller, or Wyant 

11:38:12 

9 


the fact that given the focus on Medicaid that you 

11:38:22 

10 


would want data on that subpopulation? 

11:38:26 

11 

A. 

I don't recall such discussions, no. 

11:38:28 

12 

Q. 

Did you ever make a search for such data? 

11:38:46 

13 

A. 

In reference to the Minnesota Medicaid population? 

11:38:50 

14 

Q. 

Yes, or even the Medicaid population nationally. 

11:38:54 

15 

A. 

No. 

11:38:56 

16 

Q. 

We discussed the claims data moments ago; do you 

11:39:22 

17 


remember? 

11:39:22 

18 

A. 

Yes. 

11:39:24 

19 

Q. 

Did you have any direct role In examining the claims 

11:39:30 

20 


data? 

11:39:30 

21 

A. 

I looked at example claims data. 

11:39:36 

22 

Q. 

How were those examples selected, how did they come 

11:39:42 

23 


to you? 

11:39:42 

24 

A. 

I reviewed some examples with Timothy Wyant. 

11:39:46 

25 

Q. 

When we say "examples," do you mean a claim by a 

11:39:52 


329 

1 particular individual or a — 11:39:54 

2 A. Billing history of a particular individual. 11:39:56 

3 Q. How many Individuals did you look at? 11:39:56 

4 A. Well, I probably examined — well, I examined a 11:40:16 

5 number of billing histories both individually and 11:40:18 

6 some In larger analyses; a fair number. 11:40:22 

7 Q. I am really just looking for whether you looked at 4 11:40:24 

8 or you looked at 30. 11:40:26 

9 A. Probably more like 50 individual histories. 11:40:28 
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10 

Q. 

And what was the focus of your examination? 

11:40:32 

11 

A. 

The principal focus was to develop the — think 

11:40:40 

12 


about the basis for the algorithm for determining a 

11:40:42 

13 


tobacco-related disease diagnosis had occurred. 

11:40:48 

14 

Q. 

So I take it now we are talking again about the use 

11:40:58 

15 


of the ICD-9 codes? 

11:41:00 

16 

A. 

In a sense. 

11:41:04 

17 

Q. 

Well, what do you mean, then, by developing an 

11:41:06 

18 


algorithm for determining whether there had been a 

11:41:10 

19 


smoking-related diagnosis? Tell me what you did. 

11:41:14 

20 

A. 

Well, the ICD-9 codes are assigned to the billing 

11:41:18 

21 


record. Their assignment relates to what the 

11:41:22 

22 


principal purpose of the visit was. As a disease 

11:41:28 

23 


develops, there may be workups for evaluation that 

11:41:32 

24 


may be found — and an ICD code may be assigned, but 

11:41:38 

25 


it may be found that the disease has not occurred. 

11:41:40 
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1 


And the review was intended to identify an 

11:41:44 

2 


algorithm that would assign the occurrence of a 

11:41:46 

3 


tobacco-related disease with the highest certainty 

11:41:50 

4 


possible. 

11:41:52 

5 

Q. 

So the focus here was not expenses, it was incidence 

11:42:02 

6 


of disease? 

11:42:02 

7 

A. 

It is identifying the incidence of disease. 

11:42:04 

8 

Q. 

And can you describe the algorithm that you ended up 

11:42:10 

9 


with? 

11:42:12 

10 

A. 

I will try. I am not sure I have got the details in 

11:42:16 

11 


hand, but the basic intent was to exclude those 

11:42:18 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


individuals who may have had an ICD-9 code assigned 11 
either because an error had occurred or because they 11 
were being evaluated for a tobacco-related 11 

condition. 11 

And I will only stress my memory on the 11 

actual details of the algorithm. I think it 11 

involves either a hospitalization for the disease or 11 
the occurrence of the diagnosis on several occasions 11 
but not related to a diagnostic procedure. I would 11 
have to look at the report to get the exact 11 

details. But the intent was to, you know, exclude 11 

false positives. 11 

(Discussion off the record.) 

(Lunch break.) 11 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


MR. SILFEN: Back on the record after 

lunch. 

BY MR. SILFEN; 

Q. Dr. Samet, assume the following question: We want 
to know the cost burden of disease that would have 
been avoided by Medicaid from 1978 to 1996 if 
exposure to smoking had been fully prevented. Do 
you have the question in mind? 

A. Um-hmm, yes. 

Q. Am I correct we would have to compare smokers and 

nonsmokers for all diseases for which costs could be 
covered by Medicaid? 

MR. HAMLIN: Objection to form. 

A. I'm sorry, state it again. Let me just make sure 
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01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 
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15 


that I have it in mind. 

01:08:42 

16 

Q. 

The premise or the follow-up? 

01:08:44 

17 

A. 

Well, the premise is that we want to estimate the 

01:08:44 

18 


cost attributable to smoking. 

01:08:46 

19 

Q. 

For Medicaid. 

01:08:48 

20 

A. 

For Medicaid for '78 to '96. 

01:08:50 

21 

Q. 

Right. And the follow-up is we would have to 

01:08:54 

22 


compare smoker and nonsmoker experience for all 

01:09:00 

23 


diseases for which Medicaid could carry the cost 

01:09:04 

24 


burden. 

01:09:06 

25 


MR. HAMLIN: Objection to form. 

01:09:10 
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1 

A. 

I guess in part — I'm not sure I can give you a 

01:09:16 

2 


firm answer. I mean, there are some diseases, of 

01:09:20 

3 


course, that are not smoking-related that will occur 

01:09:22 

4 


in smokers and in nonsmokers. 

01:09:24 

5 


To the extent that you, of course, want to 

01:09:26 

6 


remove those from the smoking-attributable portion 

01:09:30 

7 


of costs, you need to have some way of estimating 

01:09:34 

8 


how much disease would have occurred in the smokers 

01:09:36 

9 


had they not smoked. 

01:09:38 

10 

Q. 

So don't you have to take into account all diseases 

01:09:42 

11 


that could be covered by Medicaid? 

01:09:44 

12 

A. 

Well, I think the issue that we started talking 

01:09:46 

13 


about is cost, so I think you would want to have an 

01:09:48 

14 


estimate — 

01:09:48 

15 

Q. 

Yes. 

01:09:48 

16 

A. 

— of the cost differential between the two groups. 

01:09:52 
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17 

Q. 

For all diseases? 

01:09:52 

18 

A. 

For all health expenditures. 

01:09:54 

19 

Q. 

That could be covered by Medicaid? 

01:09:56 

20 

A. 

Essentially, yes. 

01:09:58 

21 

Q. 

Okay. And it is also true that if the data were 

01:10:02 

22 


available, we would want to do a comparison of 

01:10:06 

23 


smokers and nonsmokers that are Medicaid recipients? 

01:10:12 

24 

A. 

If the data were available. 

01:10:14 

25 

Q. 

Now, let's talk about the diminished health status 

01:10:26 


1 


333 

model. Going back to something we talked about this 

01:10:34 

2 


morning, you told Drs. Miller and Wyant that for the 

01:10:38 

3 


major smoking-related diseases it would be 

01:10:40 

4 


preferable to model the effect of smoking directly. 

01:10:44 

5 


correct? 

01:10:46 

6 

A. 

I said the effect of — the cost of smoking-related 

01:10:50 

7 


diseases directly. 

01:10:50 

8 

Q. 

Yes, that's fine. And we agreed that the indirect 

01:10:56 

9 


method that they were then looking at used 

01:11:00 

10 


smoking — sorry, self-reported health status as, I 

01:11:06 

11 


think the term you used, an intervening factor? 

01:11:10 

12 

A. 

Essentially my understanding of what they were doing 

01:11:14 

13 


at the time, yes. 

01:11:14 

14 

Q. 

Now, although that method — when I say "that 

01:11:24 

15 


method," I mean using self-reported health status as 

01:11:30 

16 


an intervening factor. Are you with me? 

01:11:32 

17 

A. 

Yes . 

01:11:32 

18 

Q. 

— that method was abandoned for the major 

01:11:36 

19 


smoking-related diseases, it was used for the 

01:11:40 
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20 

21 

22 

23 

24 

25 


diminished health status model; is that correct? 

A. A pathway was, in essence, retained in the refined 
model through diminished health status. 

Q. No. Well, when I say "diminished health status 
model," I mean the separate calculation you did 
where the focus was people without a major 


01:11:44 
01:11:48 
01:11:54 
01:12:04 
01:12:08 
01 : 12:20 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
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A. 

Q. 

A. 

Q. 

A. 

Q. 


A. 


smoking-related disease. You are aware there was a 
separate calculation for that? 

I did not do calculations, as you phrase the 
question, but I am aware of calculations. 

So there was a separate calculation for people 
without major smoking-related diseases? 

It's my understanding, yes. 

And in that calculation self-reported health status 
was retained as an intervening factor; isn't that 
correct? 

The costs were estimated based on the pathway 
through self-reported diminished health status. 

Fine. Thank you. Now, why is it that you 
recommended against using what you called an 
indirect method for major diseases but you used it, 
nonetheless, for diminished health status? 

Well, I think this was an attempt to have the model 
reflect the ways in which smokers would incur health 
costs, either through the development of a 
smoking-caused disease and attendant costs or 
through the general effects of smoking on health and 
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22 


enhanced, increased service utilization. 

01:13:48 

23 

Q. 

So then if you had a specific smoking-related 

01:13:58 

24 


disease in mind it would go with the smoking-related 

01:14:04 

25 


diseases, but if there no specific disease in mind 

01:14:06 


1 


335 

it would go in this diminished health status 

01:14:10 

2 


calculation? 

01:14:10 

3 

A. 

People would be — my understanding of what the 

01:14:12 

4 


model does is that those that were the major 

01:14:16 

5 


smoking-related diseases, the costs of those 

01:14:18 

6 


diseases would be estimated through the direct 

01:14:20 

7 


pathway. 

01:14:20 

8 


Those without would — who were imputed to 

01:14:26 

9 


smoke would have their costs estimated through the 

01:14:30 

10 


estimates coming from NMES for diminished health 

01:14:32 

11 


status. 

01:14:34 

12 

Q. 

Why do you say "imputed to smoke"? 

01:14:36 

13 

A. 

Because smoking is not directly available on the 

01:14:42 

14 


individuals in these files. 

01:14:44 

15 

Q. 

Well, it surely is in NMES, isn't it? 

01:14:48 

16 

A. 

I was referring to the input data on health 

01:14:52 

17 


expenditures, Medicaid and so forth. 

01:14:54 

18 

Q. 

The input data? The input date is NMES, isn't it? 

01:15:00 

19 

A. 

NMES is used for estimating the smoking-attributable 

01:15:04 

20 


proportion of expenditures. 

01:15:08 

21 

Q. 

And the smoking information is available from NMES? 

01:15:12 

22 

A. 

Correct. 

01:15:12 

23 

Q. 

It's also available from BRFSS? 

01:15:16 

24 

A. 

The Behavioral Risk Factor Surveillance Survey? 

01:15:18 


http://legacy.library.ucsf-:Gdy/tE€l/qjn05aG0/pdfndustrydocuments.ucsf.edu/docs/mjhd0001 



01:15:20 


25 Q. Yes. 


336 


1 

A. 

Smoking data is available there? 

01:15:20 

2 

Q. 

Yes. 

01:15:20 

3 

A. 

Yes. 

01:15:20 

4 

Q. 

And BRFSS is available for Minnesota? 

01:15:26 

5 

A. 

Correct. 

01:15:26 

6 

Q. 

And so why do you say that smoking information was 

01:15:30 

7 


not available for Minnesota? 

01:15:32 

8 

A. 

I didn't say that. 

01:15:36 

9 

Q. 

So smoking information is available for Minnesota? 

01:15:38 

10 

A. 

Smoking data is available from the Behavioral Risk 

01:15:40 

11 


Factor Surveillance System, perhaps from other 

01:15:44 

12 


surveys. 

01:15:44 

13 

Q. 

So, again, then why did you impute smoking status? 

01:15:48 

14 

A. 

I made that statement in reference to those people 

01:15:50 

15 


who had actually received health care, the Medicaid 

01:15:54 

16 


claims database. 

01:15:56 

17 

Q. 

You said "Medicaid claims database." You mean the 

01:16:06 

18 


Minnesota Medicaid claims database? 

01:16:08 

19 

A. 

Correct. 

01:16:08 

20 

Q. 

Okay. Now, in Attachment F to the Zeger report. 

01:16:20 

21 


which we looked at before and you might want to look 

01:16:24 

22 


at it again, you did specifically identify certain 

01:16:32 

23 


diseases as smoking-related that you called 

01:16:36 

24 


diminished health status; isn't that true? 

01:16:40 

25 

A. 

I identified some diseases within that category as 

01:16:42 
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1 


listed in Attachment F. 

01:16:44 

2 

Q. 

And they had the ICD-9 codes 460, 464 to 466, and 

01:16:50 

3 


480 to 486. Do you see that? 

01:16:52 

4 

A. 

I do. 

01:16:54 

5 

Q. 

And they are principally respiratory infections and 

01:16:58 

6 


related conditions? 

01:17:00 

7 

A. 

That's correct. 

01:17:00 

8 

Q. 

And, in fact, those are the diseases that you 

01:17:04 

9 


discussed as being diminished health status in your 

01:17:10 

10 


report, correct? 

01:17:12 

11 

A. 

My discussion, I don't have — perhaps I can... No, 

01:17:16 

12 


I don't. The table in front of me, the table — 

01:17:20 

13 


it's not included with this (indicating) — covers 

01:17:22 

14 


other indicators of diminished health status. 

01:17:26 

15 


absenteeism from employment, use of medical care 

01:17:28 

16 


services. Those are described in a table in my 

01:17:32 

17 


expert report. 

01:17:32 

18 

Q. 

Yes, but you have no way of knowing whether those. 

01:17:34 

19 


absenteeism or use of medical services, are due to 

01:17:38 

20 


anything other than the conditions that you have 

01:17:40 

21 


already described; isn't that true? 

01:17:42 

22 

A. 

Again, they speak for themselves in terms of what 

01:17:46 

23 


their outcomes are. 

01:17:48 

24 

Q. 

Well, isn't it true that the only diminished health 

01:17:50 

25 


status conditions you specifically talk about are 

01:17:52 
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1 


respiratory related? 

01:17:54 

2 


MR. HAMLIN: Objection, asked and 

01:17:58 

3 


answered. 

01:18:00 

4 

A. 

But, again, the specific disease that is assessed 

01:18:02 

5 


under that category is respiratory morbidity. 

01:18:06 

6 


primarily. 

01:18:08 

7 

Q. 

And the fact that you can show smoker/nonsmoker 

01:18:10 

8 


differences with respect to absenteeism or doctor 

01:18:12 

9 


visits does not imply one way or the other whether 

01:18:16 

10 


there are other smoking-related conditions; isn't 

01:18:18 

11 


that true? 

01:18:20 

12 

A. 

Those are not disease-specific assessments. 

01:18:22 

13 

Q. 

Now, my question, then, is: Having identified these 

01:18:28 

14 


specific smoking-related diseases, why did you treat 

01:18:30 

15 


them in a separate model, why did you not just put 

01:18:34 

16 


them in the model with the other smoking-related 

01:18:42 

17 


diseases? 

01:18:42 

18 

A. 

Again, I did not specifically develop the model, so 

01:18:44 

19 


me doing this is not — the modeling was done by 

01:18:46 

20 


Zeger, Wyant, and Miller and my role was a 

01:18:50 

21 


consultant role. 

01:18:50 

22 

Q. 

Well, it's true — and that may be the total answer. 

01:18:54 

23 


but, in fact, as I understand it, you are the one 

01:18:58 

24 


that identified the specific diseases and you 

01:19:02 

25 


advised that lung cancer and CORD be handled 

01:19:06 
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together and that all other smoking-related diseases 01:19:10 


be handled somewhere else, right? 


01:19:10 
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3 

A. 

Yes . 

01:19:12 

4 

Q. 

Well, why did you nothing about — let's put it this 

01:19:18 

5 


way: Are you surprised that the smoking-related 

01:19:20 

6 


diseases you identified for respiratory infections 

01:19:22 

7 


were not included with the other smoking-related 

01:19:26 

8 


diseases? 

01:19:26 

9 


MR. HAMLIN: Objection to form. 

01:19:28 

10 

A. 

I would simply — I don't have surprise or not 

01:19:32 

11 


surprise with regard to this. Again, my evaluation 

01:19:38 

12 


of the evidence, which is described in my expert 

01:19:40 

13 


report, was to address the issue of diminished 

01:19:44 

14 


health status as shown through a variety of outcome 

01:19:46 

15 


measures. 

01:19:48 

16 

Q. 

But I am asking you why, if you have identified a 

01:19:50 

17 


group of smoking-related diseases, would you treat 

01:19:52 

18 


them with one methodology and then take another 

01:19:56 

19 


group of smoking-related diseases that you have 

01:19:58 

20 


identified and treat them with another methodology. 

01:20:02 

21 


MR. HAMLIN: Objection, asked and 

01:20:04 

22 


answered. 

01:20:04 

23 

BY 

MR. SILFEN: 


24 

Q. 

If your answer is that you don't know and you had 

01:20:06 

25 


nothing to do with that decision, that's fine. If 

01:20:10 


340 


1 

2 

3 

4 

5 


A. 


you had something to do with that decision, then I 
truly believe I don't have an answer. 

MR. HAMLIN: Same objection. 

You offered your characterization of my answer. And 
I would have to again refer you back to the tables 
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7 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q. 

A. 

Q. 

A. 

Q. 


A. 


in the expert report. If you have those tables here 
we can go through them, but there are a variety of 
outcomes assessed in relationship to smoking, some 
of which are not specifically respiratory 
infection. There's general respiratory morbidity; 
there's other problems that may occur in smokers 
that — 

Let's assume — 

Can I finish? 

I apologize. 

— that do not come under the general term of 
respiratory infection. 

Let's assume that's correct. My question still 
remains. Having identified these specific 
smoking-related diseases by ICD-9 code, why weren't 
they treated under the same methodology as the other 
smoking-related diseases? 

MR. HAMLIN: Objection, asked and 

answered. 

Yeah, I don't have any further response on that 


01:20:26 

01:20:28 

01:20:30 

01:20:34 

01:20:38 
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1 

2 

3 

4 

5 


question. 

Q. Is there some difference between these — is there 
some reason why ICD-9 codes 480 to 486 would be 
treated separately from the other smoking-related 
diseases? 


6 MR. HAMLIN: Objection, asked and 

7 answered. 


01:21:06 
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MR. SILFEN: 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


I am asking a specific 01 

question now with respect to a specific ICD-9 code. 01 
BY MR. SILFEN; 

Q. Is there some reason? 01 

A. Again, I think this broad group of codes were put 01 

together for the purpose I mentioned, that they 01 

captured the range — some of the range of 01 

conditions that would bring people to physicians to 01 
utilize health care. There are some that are 01 

specific and there are some that are not specific; 01 

they were not separated out. 01 

I don't have any specific explanation 01 

really one way or the other. I felt that this was 01 

the most appropriate — that this was an appropriate 01 
grouping. This is a variety of respiratory 01 

conditions and there's other potential 01 

manifestations of these that may not end up coded 01 

under these specific ICD codes. 01 
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1 

Q. 

Then I take it that you 

did either make or 

01 

2 


participate in a decision to treat these by a 

01 

3 


different methodology? 


01 

4 


MR. HAMLIN: 

Objection, mischaracterizes 

01 

5 


his testimony. 


01 

6 


MR. SILFEN; 

Well, did he or didn't he? 

01 

7 

BY 

MR. SILFEN; 


01 

8 

Q. 

Did you participate in 

a decision to treat these 

01 

9 


diseases by a different 

methodology? 

01 

10 


MR. HAMLIN: 

Same objection and asked and 

01 
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11 


answered. 


01:22:50 

12 


MR. SILFEN: 

Well, it would be interesting 

01:22:54 

13 


to ask you whether you 

know whether he 

01:22:56 

14 


participated. 


01:22:56 

15 


MR. HAMLIN: 

Do you want to ask me? I 

01:22:58 

16 


will be happy to answer 

' it. 

01:23:00 

17 


MR. SILFEN: 

No, I don't want to ask you. 

01:23:02 

18 


but I am delighted that 

you know. I don't. 

01:23:06 

19 

BY 

MR. SILFEN: 



20 

Q. 

Did you participate in 

a decision to treat these 

01:23:08 

21 


diseases that you identified by a different 

01:23:10 

22 


methodology? 


01:23:10 

23 


MR. HAMLIN: 

Same objections. 

01:23:12 

24 

A. 

I mean, I accepted the 

fact that they were pooled 

01:23:16 

25 


together, and I guess that's where I can leave that 

01:23:20 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 
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discussion. I mean, I really don't have anything 
else to add to my answers. 

(Proceedings interrupted.) 

BY MR. SILFEN: 

Q. Now, I take it that what you are saying is that you 
used a different methodology for these groups of 
diseases that we are talking about here for ease of 
computation? 

MR. HAMLIN: Objection, mischaracterizes 
his testimony. 

A. I certainly didn't say that. Again, I said I felt 
that these represented an appropriate grouping of 
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13 


general morbidity. 

01:26:12 

14 

Q. 

Well, look at page 27 of the Zeger report. Right at 

01:26:34 

15 


the top it says, "The core estimate addresses 

01:26:36 

16 


expenditures for only 12 major smoking-attributable 

01:26:40 

17 


diseases. For ease of computation, it does not 

01:26:42 

18 


include expenditures for diminished health status. 

01:26:46 

19 


as referenced by Dr. Samet in his report." What 

01:26:50 

20 


does that mean? 

01:26:50 

21 

A. 

I did not make a determination of ease of 

01:26:54 

22 


computation. Again, this is the Zeger/Wyant/Miller 

01:26:58 

23 


report. 

01:26:58 

24 

Q. 

Well, what does it mean? You read this report. 

01:27: 04 

25 


What does that mean? 

01:27 : 08 


1 

A. 

344 

Well, my reading of this is that, at least in the 

01:27:12 

2 


authors' view, they did not include the additional 

01:27:20 

3 


expenditures, the expenditures for diminished health 

01:27:22 

4 


status, in this core estimate. Those come up in a 

01:27:28 

5 


different set of estimates. 

01:27:28 

6 

Q. 

And the reason is? 

01:27:30 

7 

A. 

Well, I guess the reason, by the authors of this 

01:27:34 

8 


report, is ease of computation. 

01:27:36 

9 

Q. 

Yeah. And why, why would — why? 

01:27:40 

10 


MR. HAMLIN: Objection, foundation. 

01:27:42 

11 

A. 

This is their report, this is Zeger, Wyant, and 

01:27:46 

12 


Miller's report, and I did not do the calculations. 

01:27:48 

13 

Q. 

So you don't understand that statement, correct? 

01:27:50 

14 

A. 

I understand the statement. I said I understood the 

01:27:54 

15 


statement. 

01:27:54 
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16 

Q. 

You can't explain what it means, though? 

01:27:56 

17 


MR. HAMLIN: Objection, mischaracterizes 

01:27:58 

18 


his testimony. 

01:27:58 

19 

A. 

That's not what I said. 

01:28:00 

20 

Q. 

Do you agree with it? 

01:28:02 

21 

A. 

I said that this was the statement of Zeger, Wyant, 

01:28:04 

22 


and Miller. 

01:28:04 

23 

Q. 

Do you agree with it? 

01:28:06 

24 

A. 

I don't know enough about the computational details 

01:28:08 

25 


for the core estimate versus the other that would 

01:28:12 


345 


1 


have led them to say this. 

01:28:14 

2 

Q. 

Let's take a look at page 19 of the report, of the 

01:28:32 

3 


Zeger report. Now, here we are talking about — 

01:28:42 

4 


let's see. What section are we in? We are in a 

01:28:46 

5 


general section called "Billing and Enrollment 

01:28:50 

6 


Data," which starts on page 15. 

01:28:52 

7 


And we are talking about the three screens 

01:29:02 

8 


used to identify smoking-related treatments in the 

01:29:10 

9 


ICD-9 codes, right? 

01:29:12 

10 

A. 

Correct. 

01:29:12 

11 

Q. 

And this is a process you took part in? 

01:29:14 

12 

A. 

I took part in the development of this process. 

01:29:18 

13 

Q. 

And let's look at the first one, the age screen. It 

01:29:22 

14 


says, "We disregard codes indicating CORD for 

01:29:28 

15 


someone under 40..." Do you see that? 

01:29:30 

16 

A. 

I do. 

01:29:30 

17 

Q. 

And you disregarded any of the other major 

01:29:34 
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18 


smoking-attributable diseases for someone under 35? 

01:29:38 

19 

A. 

Correct. 

01:29:38 

20 

Q. 

Okay. How did you handle that for the diminished 

01:29:46 

21 


health status model? 

01:29:48 

22 

A. 

The diminished health status model, to my 

01:29:50 

23 


understanding — and, again, this is not my model — 

01:29:54 

24 


would not have an age exclusion. 

01:29:58 

25 

Q. 

Would it include people 19 to 34? 

01:30:00 


1 

A. 

346 

I would assume — and, again, this is not my work — 

01:30:06 

2 


that the model would — everyone in the file would 

01:30:10 

3 


be processed through the model. 

01:30:12 

4 

Q. 

And if you were not including COPD or any other 

01:30:22 

5 


smoking — major smoking-attributable disease in the 

01:30:28 

6 


core model for people under 40 or 35, why would you 

01:30:32 

7 


include those same diseases in the diminished health 

01:30:36 

8 


status model? 

01:30:38 

9 

A. 

I'm sorry. I don't think the same diseases are 

01:30:44 

10 


included in the diminished health status model. 

01:30:46 

11 

Q. 

See, the core model is only people over 35, correct. 

01:30:48 

12 


by definition? We just read that. 

01:30:50 

13 

A. 

35 or 40, yes. 

01:30:52 

14 

Q. 

The diminished health status model includes people 

01:30:54 

15 


19 to 34, okay? 

01:30:56 

16 

A. 

Yes. 

01:30:58 

17 

Q. 

Is it your understanding that for those people major 

01:31:02 

18 


smoking-related diseases were not included? 

01:31:04 

19 

A. 

Well, my understanding is that no major 

01:31:08 

20 


smoking-related disease would be counted unless 

01:31:10 
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21 


these age criteria in the sentence 

at the top of 

01:31:14 

22 


page 19 were met. 


01:31:16 

23 

Q. 

And you believe that to apply to the diminished 

01:31:16 

24 


health status model as well? 


01:31:18 

25 

A. 

The diminished health status model 

does not have to 

01:31:24 


1 


347 

do with the major smoking-related diseases. 

01:31:26 

2 

Q. 

Even from 19- to 34-year-olds? 

01:31:30 

3 

A. 

Again, if — a person would not be counted as having 

01:31:36 

4 


a major smoking-related disease unless they had met 

01:31:38 

5 


the diminished health — unless they met the age 

01:31:42 

6 


criteria. 

01:31:42 

7 

Q. 

Was it your advice that set the rule that we just 

01:31:54 

8 


read on page 19? 

01:31:56 

9 

A. 

You are referring to the age rule? 

01:31:58 

10 

Q. 

Yeah. 

01:31:58 

11 

A. 

Yes. 

01:32:00 

12 

Q. 

Okay. And if, in fact, for persons 19 to 34 major 

01:32:14 

13 


smoking-related diseases were left in the 

01:32:16 

14 


computation, that would be a mistake, right? 

01:32:20 

15 

A. 

For a major smoking-related disease, yes. 

01:32:26 

16 

Q. 

And that would be true whether they were treated in 

01:32:30 

17 


the diminished health status model or the core 

01:32:32 

18 


model? 

01:32:34 

19 

A. 

Well, the diminished health status model would 

01:32:38 

20 


estimate costs not of the major smoking-related 

01:32:42 

21 


diseases but of the diminished health status 

01:32:44 

22 


pathway. 

01:32:46 
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23 

Q. 

Okay. 

Well, 

just so 

that we are not cryptic about 

01:32:58 

24 


this, 

persons 19 to 

34 were not in the core model at 

01:33:02 

25 


all. 

okay. 

Are you 

with me? 

01:33:06 
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1 

A. 

Essentially by definition. 

01:33:08 

2 

Q. 

Yes. They are in the diminished health status 

01:33:10 

3 


model. Okay? 

01:33:12 

4 

A. 

Correct. 

01:33:12 

5 

Q. 

For people 35 and over, they were the other side of 

01:33:18 

6 


the coin from the core model, they were the people 

01:33:20 

7 


without — do you understand what I mean? 

01:33:22 

8 


People with a major smoking-related 

01:33:24 

9 


disease were in the core model, people without are 

01:33:28 

10 


in the diminished health status model. Are you with 

01:33:30 

11 


me? 

01:33:32 

12 

A. 

I understand. 

01:33:32 

13 

Q. 

For persons 19 to 34, of course since they weren't 

01:33:36 

14 


in the core model, they were put into the diminished 

01:33:38 

15 


health status model with no restriction. Is that a 

01:33:42 

16 


mistake? 

01:33:42 

17 

A. 

Well, I don't know whether there was any screening 

01:33:48 

18 


for errant codes. Remember, to have a 

01:33:50 

19 


smoking-related disease they would have to meet the 

01:33:54 

20 


other criteria that are given here. 

01:33:56 

21 

Q. 

They were just put in, all costs. Is that a 

01:34:00 

22 


mistake? 

01:34:00 

23 

A. 

I don't think that's a mistake. 

01:34:06 

24 

Q. 

Why? 

01:34:08 

25 

A. 

Because — 

01:34:08 
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1 

Q. 

If it was a mistake — if it was something you 

01:34:08 

2 


wouldn't treat as a smoking-related disease for the 

01:34:12 

3 


core model, why would you treat it as a 

01:34:16 

4 


smoking-related disease in the diminished health 

01:34:18 

5 


status model? 

01:34:18 

6 

A. 

Again, the assumption is that, with rare exception. 

01:34:22 

7 


there is virtually no smoking-related disease below 

01:34:26 

8 


age 35 for these major categories we have 

01:34:30 

9 


identified. 

01:34:32 

10 

Q. 

So that if those people 19 to 34 had heart disease 

01:34:54 

11 


or COPD or any of the other major smoking-related 

01:35:00 

12 


diseases you have identified, that shouldn't have 

01:35:04 

13 


been picked up in the diminished health status 

01:35:06 

14 


model? 

01:35:06 

15 

A. 

Such cases are vanishing, low in frequency. 

01:35:10 

16 

Q. 

That isn't the question I was asking. 

01:35:12 

17 

A. 

That's my answer. 

01:35:14 

18 

Q. 

Okay. Have you looked at the reports filed by 

01:36:02 

19 


Defendants' experts with respect to the model? 

01:36:06 

20 

A. 

Only fleetingly. 

01:36:10 

21 

Q. 

Have you participated in any discussions with 

01:36:14 

22 


Miller, Wyant, or Zeger about responses to those 

01:36:20 

23 


reports? 

01:36:20 

24 

A. 

No. 

01:36:22 

25 

Q. 

Not at all? 

01:36:22 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. Not that I can... 01 

Q. Dr. McCall, one of the defense experts, reports that 01 

approximately half of the dollars in the diminished 01 

health status model are attributable to the smoking 01 

coefficient for hospitalization for persons 19 to 01 

34. Do you understand what I am saying? 01 

A. Yes. 01 

Q. As an expert in this area, what is your reaction to 01 

that information? 01 

A. Well, I guess I would have to see the amounts and 01 

understand the coefficients. 01 

Q. Well, the total dollars in the diminished health 01 

status model are $223 million said to be 01 

smoking-attributable. My understanding from 01 

Dr. McCall's report is that by simply turning off 01 

that one smoking coefficient for hospitalization for 01 

males 19 to 34 you eliminate over $100 million. 01 

Now, do you believe that that could be 01 

correct; do you believe the model could be correct 01 

if it reports that kind of result? 01 

MR. HAMLIN: Object to the form. 01 

A. I mean, without really understanding much more the 01 

details of that particular stratum, I can't answer 01 

the question. 01 

I mean, from what you have said, one 01 
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1 stratum contributing half, it sounds like an 01 
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2 


inequitable distribution of costs. And that's as 


01:38:10 


3 


much as I can say. 

01:38:10 

4 

Q. 

Now, in conversations with Bruce Sheffler yesterday 

01:38:36 

5 


(sic) you said that the attributable risk formula is 

01:38:40 

6 


blind to confounding and interactions, correct? 

01:38:44 

7 

A. 

I spoke with Mr. Sheffler in August. But, yes, we 

01:38:48 

8 


had that discussion. 

01:38:50 

9 

Q. 

Right. And you also said that the attributable risk 

01:38:52 

10 


formula is capable of accounting for more than 

01:38:56 

11 


100 percent of risk? 

01:39:02 

12 

A. 

I said that, in essence, summing attributable risk 

01:39:02 

13 


estimates could give rise to a total greater than 

01:39:06 

14 


100 percent. 

01:39:06 

15 

Q. 

And as you discussed with him, one reason for that 

01:39:08 

16 


could be interactions, correct? 

01:39:14 

17 

A. 

Correct. 

01:39:14 

18 

Q. 

So, for instance, if smoking — if we assume that 

01:39:22 

19 


smoking and asbestos interact and we look just at 

01:39:24 

20 


smoking, we will capture the interactive effect and 

01:39:30 

21 


charge it to smoking? 

01:39:32 

22 

A. 

If there's a synergistic interaction, yes. 

01:39:38 

23 

Q. 

And that phenomenon could also be caused by 

01:39:44 

24 


confounding? 

01:39:48 

25 

A. 

I'm sorry. Which phenomenon? 

01:39:50 


352 

1 Q. The fact that you account for more than 100 percent 01:39:54 

2 of risk. 01:39:54 

3 A. Well, if one used confounded estimates of relative 01:40:00 
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4 


risk, then conceivably that could happen. 

01:40:02 

5 

Q. 

Well, what we mean — for instance, let's take 

01:40:10 

6 


smoking, alcohol, and cirrhosis. You agree that 

01:40:14 

7 


alcohol causes cirrhosis, correct? 

01:40:18 

8 

A. 

Yes. 

01:40:20 

9 

Q. 

And you agree that smoking does not cause cirrhosis. 

01:40:22 

10 


correct? 

01:40:22 

11 

A. 

Yes . 

01:40:24 

12 

Q. 

And you agree that smoking is correlated with heavy 

01:40:26 

13 


drinking? 

01:40:26 

14 

A. 

Yes . 

01:40:28 

15 

Q. 

So that if we study smoking alone and our endpoint 

01:40:36 

16 


includes cirrhosis, we will charge smoking with a 

01:40:40 

17 


portion of cirrhosis? 

01:40:44 

18 

A. 

We have estimated the independent effect or 

01:40:48 

19 


attempted — 

01:40:48 

20 

Q. 

I am talking about the attributable risk formula 

01:40:50 

21 


which you told me is blind to confounding. 

01:40:54 

22 

A. 

If we have a confounded risk estimate, as I said. 

01:40:56 

23 


yes. 

01:40:56 

24 

Q. 

Okay. And therefore if we were to study smoking 

01:41:02 

25 


separately and then alcohol separately, we could end 

01:41:08 







353 


1 


up with more than 100 

percent of 

risk, right? 

01:41:10 

2 

A. 

Well, 

again, it would 

depend on 

the disease. I 

01:41:14 

3 


mean. 

the example you 

use, smoking is not a cause of 

01:41:16 

4 


cirrhosis. 



01:41:18 

5 

Q. 

Yes, 

that's the example I am using. 

01:41:22 

6 

A. 

If we 

did the studies 

correctly. 

we would have an 

01:41:26 
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7 


estimate for alcohol and we would have an estimate 

01:41:26 

8 


for smoking which would show no effect, and the 

01:41:28 

9 


total would not be greater than 100 percent. I am 

01:41:32 

10 


just taking your example. 

01:41:34 

11 

Q. 

In my example we are not controlling for this 

01:41:36 

12 


factor; that's the purpose of my example. So if we 

01:41:38 

13 


do an estimate for smoking and we don't control for 

01:41:40 

14 


alcohol — 

01:41:42 

15 

A. 

Oh, I see. 

01:41:42 

16 

Q. 

— and the endpoint is cirrhosis and then we do an 

01:41:46 

17 


estimate for alcohol, okay, and the endpoint is 

01:41:48 

18 


cirrhosis, we will end up with more than 100 percent 

01:41:52 

19 


cost? 

01:41:52 

20 

A. 

You might. I mean, you might. 

01:41:58 

21 

Q. 

Sure. 

01:42:00 

22 

A. 

You might. 

01:42:00 

23 

Q. 

And the fact is that by eliminating smoking in that 

01:42:12 

24 


hypothetical you would not eliminate any cirrhosis. 

01:42:16 

25 


right? 

01:42:16 
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1 

A. 

Because smoking is not a cause of 

cirrhosis. 

01:42:18 

2 

Q. 

Okay. Now, if we have a situation 

where smoking and 

01:42:36 

3 


exercise and overweight and diet all add up to 

01:42:46 

4 


150 percent of risk if we do them 

separately, how do 

01:42:52 

5 


we know what's due to confounding 

and what's due to 

01:42:56 

6 


interactions; how do we find out? 


01:42:58 

7 

A. 

Well, in your example, first off. 

whether they 

01:43:00 

8 


exceed 100 percent would depend on 

the pattern of 

01:43:04 
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9 


joint effects among these factors. 01:43:06 


10 

Q. 

I agree with that. 

01:43:08 

11 

A. 

You would have to — 

01:43:08 

12 

Q. 

I agree with that. But suppose we use heart disease 

01:43:12 

13 


as an endpoint. And we do hypertension and we do 

01:43:16 

14 


cholesterol and we do smoking and we do exercise and 

01:43:16 

15 


we do overweight, we do each one of them separately 

01:43:20 

16 


using the attributable risk formula — Okay? 

01:43:22 

17 

A. 

Um-hmm. 

01:43:24 

18 

Q. 

— and we get 150 percent of cost. Are you with me? 

01:43:26 

19 

A. 

Um-hmm. 

01:43:26 

20 

Q. 

How do we know — what do we do to figure out what's 

01:43:30 

21 


confounding and what is interaction; how do we 

01:43:34 

22 


straighten that out? 

01:43:34 

23 

A. 

Well, one would want to simultaneously assess the 

01:43:40 

24 


effects of these variables on your example, heart 

01:43:42 

25 


disease risk. 

01:43:44 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


Q. And how would you do that? 

A. One can use stratified data analysis techniques or 
one can use a model. 

Q. And what do you mean by "stratified techniques"? 

A. Stratifying the data into, dividing the data into 

strata determined by these risk factors and 
controlling for confounding in this process of 
division. 

Q. But it would not be sufficient to simply do a 

regression and insert covariates for each of these 
factors, would it? 


01:43:46 

01:43:50 

01:43:52 

01:43:54 

01:44:00 

01:44:04 

01:44:06 

01:44:10 

01:44:14 

01:44:16 

01:44:18 
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12 

A. 

Well, no. I said that there would be two 

01:44:20 

13 


approaches: one was stratification, the other would 

01:44:24 

14 


be a modeling-based approach. 

01:44:26 

15 

Q. 

A model-based approach could not be just a main 

01:44:32 

16 


effects model, you would have to take into account 

01:44:34 

17 


all the interactions, wouldn't you? 

01:44:38 

18 

A. 

Well, I don't look at that analysis quite so 

01:44:42 

19 


simplistically. I mean, I think data analysis 

01:44:46 

20 


involves building a model that represents what you 

01:44:48 

21 


think is happening biologically. So it doesn't 

01:44:50 

22 


necessarily mean you just put in a lot of terms in a 

01:44:54 

23 


model and believe that's the correct model. 

01:44:56 

24 

Q. 

If you want to take into account all the possible 

01:45:02 

25 


interactions, you actually have to stratify, don't 

01:45:04 
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1 


you? 

01:45:06 

2 

A. 

Well, putting all possible interactions into a model 

01:45:14 

3 


is equivalent to that multilevel stratification, if 

01:45:16 

4 


you will. 

01:45:16 

5 

Q. 

So if we wanted to find out the independent 

01:45:50 

6 


contribution of smoking to heart disease, we would 

01:45:56 

7 


have to — I mean independent and not joint. Are 

01:46:02 

8 


you with me? 

01:46:04 

9 

A. 

Um-hmm. 

01:46:04 

10 

Q. 

— you would have to control for all the other risk 

01:46:08 

11 


factors and all the interactions between smoking and 

01:46:12 

12 


those risk factors, correct? 

01:46:14 

13 

A. 

Well, I mean, again, this would depend on the 

01:46:18 
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14 


patterns of association within the data. I mean. 

01:46:20 

15 


you are concerned in your hypothetical about 

01:46:24 

16 


controlling confounding, as I understand it. 

01:46:26 

17 

Q. 

I am concerned about controlling interactions too. 

01:46:30 

18 


both. I want to get the independent contribution of 

01:46:32 

19 


smoking. 

01:46:32 

20 

A. 

But, one, if there are interactions, then there is 

01:46:34 

21 


not a, quote, independent effect of smoking, there 

01:46:38 

22 


are effects of smoking at various strata of the 

01:46:42 

23 


population. 

01:46:42 

24 

Q. 

Well, I understand. But as you put it, if I put in 

01:46:46 

25 


all the interaction terms — all the relevant 

01:46:50 


1 


357 

interaction terms and all the main effect terms and 

01:46:52 

2 


smoking really had no effect, I would have a zero 

01:46:56 

3 


coefficient, right? 

01:46:58 

4 

A. 

Say that again. 

01:46:58 

5 

Q. 

If smoking really had no contribution, if it was 

01:47:00 

6 


all — no independent contribution, if it was all 

01:47:04 

7 


joint or confounding and I did it right, I would 

01:47:08 

8 


come out with a zero smoking coefficient? 

01:47:12 

9 

A. 

No. 

01:47:12 

10 

Q. 

Why not? 

01:47:12 

11 

A. 

Because the effect within each stratum would be 

01:47:16 

12 


defined by the coefficient for the — your estimated 

01:47:22 

13 


effect of smoking, plus the additional effect for 

01:47:24 

14 


being within a particular stratum defined by the 

01:47:28 

15 


interaction term. 

01:47:28 

16 

Q. 

Oh, yeah, but let's assume — I just want to 

01:47:34 
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17 

18 

19 

20 
21 
22 

23 

24 

25 


understand this. Let's assume that smoking really 
has no contribution to heart disease. In truth, if 
we can just get down to the biological truth, there 
is no contribution alone; there always has to be 
something else present, another factor, another 
necessary factor. Are you with me? 

A. Um-hmm. 

Q. If we built a model and we included all those other 
factors, those necessary factors, as main effects 


01 

01 

01 

01 

01 

01 

01 

01 

01 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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and as interactions with smoking and we did it all 01 

right, we would end up showing no independent 01 

contribution of smoking, right? 01 

MR. HAMLIN: Objection to foundation. 01 

A. I mean, what you are saying is that the effect of 01 

smoking depends on the presence of other factors and 01 
you are now going to estimate the effects of these 01 

in a model. 01 

Q. Right. 01 

A. And what the model will provide is estimates of the 01 

effect of smoking within each stratum. If there 01 

happens to be a stratum in which smoking has no 01 

effect, then the coefficient for that stratum would 01 

be zero. You would have to pick some stratum for 01 

reference, and that's what's estimated with the, 01 

sort of, if you will, the main effect of smoking. 01 

Q. But to get a total answer, you would have to look at 01 

all the stratum, right? If you wanted to know the 01 
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19 

20 
21 
22 

23 

24 

25 


contribution to heart disease morbidity of smoking, 
you would have to look at all the possible stratum? 

A. The effect would depend on what those strata are, 
what their proportions are in the population, and 
how much the effect of smoking bears across stratum. 

Q. Yeah. But you would have to look at them all, 

right? This is easy. If you wanted to know the 


01:49:00 
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01:49:08 

01:49:10 

01:49:12 
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effect of smoking, unique, independent effect, you 
would have to look at all the stratum? 

MR. HAMLIN: Objection, asked and 

answered. 


01:49:18 

01:49:20 

01:49:22 

01:49:22 


BY MR. SILFEN: 


Q. 

A. 

Q. 

A. 


Q. 

A. 

Q. 


Why would you leave one out? 

I didn't leave one out. 

So you would have to look at them all, right, if you 
wanted to know the answer to the question? 

I think your hypothetical, if I can recall its 
beginnings, was that if one were trying to assess 
the effect of smoking across a set of strata defined 
by other factors, how would one do it. 

One would — I think this answers your 
question — build a model that looked at how the 
effect of smoking varied across or within, you know, 
each of these strata. 

Okay. Now, did you also choose the covariates that 
would be used in the model? 

I'm sorry. Which covariates? 

Well, we have just been talking for the last little 
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22 


while about controlling for other factors, correct? 

01:50:22 

23 

A. 

Yes . 

01:50:26 

24 

Q. 

And are some other factors controlled for in the 

01:50:30 

25 


Zeger model? 

01:50:36 
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1 

A. 

You are talking — I'm sorry. Which — 

01:50:36 

2 

Q. 

Are some other factors, other than smoking. 

01:50:40 

3 


controlled for or taken into account in the Zeger 

01:50:44 

4 


model? 

01:50:44 

5 

A. 

You are referring to the model with the NMES data 

01:50:48 

6 


or — 

01:50:48 

7 

Q. 

I am talking the estimation of the model. The 

01:50:50 

8 


estimation of the model is where you determine the 

01:50:52 

9 


relationship between smoking and a health endpoint. 

01:50:56 

10 


correct? 

01:50:58 

11 

A. 

The model is estimating the proportional 

01:51:08 

12 


expenditure. I mean, the end product of the 

01:51:10 

13 


modeling of the NMES data is to estimate the 

01:51:12 

14 


proportion of costs attributable to the presence of 

01:51:18 

15 


a tobacco-related disease or a diminished health 

01:51:20 

16 


status. 

01:51:20 

17 

Q. 

Fine. And did that model take into account other 

01:51:26 

18 


factors, control for them? 

01:51:32 

19 

A. 

My understanding — and, again, I don't — as a 

01:51:36 

20 


consultant of the model, I don't know exactly which 

01:51:38 

21 


variables Drs. Zeger, Miller, and Wyant put in — is 

01:51:42 

22 


that for some of these — for some of the estimation 

01:51:48 

23 


they used, for example, indicators of socioeconomic 

01:51:50 
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status. Of course, age and sex were considered. 


01:51:52 


And beyond those, I am not aware of what other 


01:51:56 


specific variables were put into the model. 


01:52:00 


You were not a consultant at all on what variables 


01:52:04 


were controlled for in the model? 


01:52:06 


On the very specific — what variables were selected 01:52:08 
from the NMES file and put into the model, no. In a 01:52:14 


general way, but not specific. 


01:52:16 


All right. Tell me what way. What way were you a 01:52:1! 


consultant? 


01:52:20 


Just some very general discussion about what factors 01:52:22 
are important, what factors are available. Specific 01:52:24 


selection of variables, no. 


01:52:26 


What factors did you tell them were important? 


01:52:28 


You know, we had general discussions about what 


01:52:32 


factors are risk factors for these various health 


01:52:36 


outcomes. 


01:52:38 


And what did you tell them? 


01:52:38 


These were general discussions a long time ago. I 


01:52:42 


mean, I really — this would be sort of the standard 01:52:46 


discussion of what we know on the epidemiologic 


01:52:50 


side. 


01:52:50 


Well, what did you tell them for heart disease? 


01:52:52 


I can't go specifically disease by disease and give 01:52:5! 


you a recollection. 


01:52:5! 


You told me it was "standard," it's a standard. 


01:53:02 


Tell me the standard. 


01:53:04 
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1 

A. 

But I think there's, again, a difference between a 

01:53:06 

2 


standard and what might be available in the NMES 

01:53:08 

3 


database. 

01:53:10 

4 

Q. 

I want to know what you told them was the standard 

01:53:12 

5 


that should be controlled for. 

01:53:14 

6 


MR. HAMLIN: Objection, asked and 

01:53:16 

7 


answered. 

01:53:16 

8 

A. 

I mean, again, I did not tell them a standard that 

01:53:20 

9 


could be controlled for. We discussed what are risk 

01:53:22 

10 


factors for these various diseases. 

01:53:24 

11 

Q. 

And what did you tell them were the risk factors for 

01:53:26 

12 


heart disease? 

01:53:28 

13 

A. 

I told you already that — I mean, you are asking me 

01:53:28 

14 


to recollect the specific details of a conversation 

01:53:32 

15 


that — I can't tell you today that I said this. 

01:53:34 

16 


this, this, and this specifically. 

01:53:36 

17 

Q. 

Do I understand you to be testifying that you cannot 

01:53:42 

18 


give me a pretty good rendering of what you would 

01:53:46 

19 


have told them were the risk factors for heart 

01:53:48 

20 


disease? 

01:53:48 

21 

A. 

You just asked the question — a pretty good 

01:53:50 

22 


rendering of what I would have told them? Again, I 

01:53:52 

23 


am telling you — 

01:53:54 

24 

Q. 

You said "the standard" — 

01:53:54 

25 

A. 

— I am having a hard time recollecting a 

01:53:56 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. 

Q. 

A. 

Q. 


A. 


Q. 


A. 


specific — 

— and I said, okay, give me the standard. And I 
assumed that would mean — if you like "pretty good 
rendering," give me a pretty good rendering. 

Well, we have already discussed risk factors for 
cardiovascular disease earlier today. 

I am not sure that we did. I think I volunteered 
some, but I am not sure I asked you. 

I said we have already discussed them. 

Well, I would like to hear you tell me the standard 
risk factors for cardiovascular disease that you 
would take into account in a well-made study. 

MR. HAMLIN: Objection, asked and 

answered. 

I mean, I don't know what a well-made study is. 

Here there is an estimation of — the modeling is 
being used to estimate health care costs. This is 
not an attempt to address the causation of 
cardiovascular disease. 

Then why did you elect to have a disease-specific 
model rather than model directly to costs? 

Again, this modeling was not directed at identifying 
the causes of the major smoking-related diseases. 

The model models the costs directly of those 
smoking-caused diseases. 
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1 Q. Why didn't you model directly to costs if you didn't 01:55:14 

2 care about the causal relationship between smoking 01:55:16 
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3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. 


A. 

Q. 


A. 


Q. 


A. 


and disease? 

MR. HAMLIN: Objection, asked and answered 
and a lack of foundation. 

I think we had discussed this issue earlier today, 
as to why the model assumes — I suggested that the 
model should assume costs for those who have 
developed a smoking-related disease. 

Do you believe that it's important in a well-made 
model to control for confounding for an endpoint 
such as heart disease? 

I think it depends on what the question is. 

Do you believe that if the question is cost that it 
is not important in a well-made model to control for 
confounding with respect to an endpoint such as 
heart disease? 

Again, this model is conditioned on the occurrence 
of the heart — of a tobacco-related disease. So 
the issue is not estimating risk factors for that, 
it's estimating the costs. It's conditioned on the 
occurrence of a tobacco-related disease. 

Do you believe. Doctor, that it is not necessary 
when the endpoint is cost to unconfound? 

Unconfound what? 
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1 Q. Unconfound the relation between tobacco and the 

2 outcome, cost. 

3 A. Well, to the extent that one can, one would like to 

4 have as unconfounded an estimate as possible. 


01:56:38 

01:56:40 

01:56:42 

01:56:46 
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5 


certainly. 


01:56:46 

6 

Q. 

And what are the factors that you would take 

into 

01:56:48 

7 


account in a well-made model where heart disease is 

01:56:52 

8 


the endpoint? 


01:56:56 

9 


MR. HAMLIN: Objection, asked and 


01:56:56 

10 


answered. 


01:56:58 

11 

A. 

I mean, we are not estimating risk factors for 

01:57:02 

12 


cardiovascular disease. We are conditioning 

on the 

01:57:04 

13 


occurrence of cardiovascular disease, and NMES is 

01:57:08 

14 


being used to estimate the percentage of 


01:57:10 

15 


expenditures attributable to that diagnosis. 


01:57:12 

16 

Q. 

All right. Then unconfound the occurrence of heart 

01:57:16 

17 


disease. When I talk about disease, you say 

it' s 

01:57:20 

18 


cost. If you want to say that the model is 


01:57:22 

19 


predicting the occurrence of heart disease. 

then 

01:57:30 

20 


let's talk about what you need to take into 

account 

01:57:32 

21 


for a well-made model where the endpoint is 

heart 

01:57:36 

22 


disease. What are the factors? 


01:57:38 

23 

A. 

But I didn't say the model is being used to 

predict 

01:57:40 

24 


the occurrence of heart disease. 


01:57:42 

25 

Q. 

What is the model being used to predict? 


01:57:44 


366 


1 

2 

3 

4 

5 

6 
7 


A. 


Q. 


The model — right now I am referring specifically 
to an estimation using the NMES database — is being 
used to estimate the percentage of expenditures 
attributable to smoking in those who have a major 
tobacco-related disease. 

And I believe you have already said that in making 
that estimation you should try to unconfound to the 


01:57:44 

01:57:48 

01:57:50 
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01:57:58 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


extent possible, correct? 

A. I said to the extent possible one would like to have 
unconfounded estimates. 

Q. Now, what factors should be taken into account in a 
well-made model to unconfound? 

MR. HAMLIN: Objection, asked and 

answered. 

A. I mean, again, I think the issue here is not 

necessarily — in part one of confounding, but it's 
the extent to which those factors in the NMES 
population are or are not akin to those factors in 
the population to which the model will be applied. 

Q. And what is the population to which the model will 
be applied? 

A. The populations we have been discussing today, the 
Medicaid population and the Blue Cross Blue Shield 
population. 

Q. And what are the factors in the NMES population that 
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1 


you should take into account to have an unconfounded 

01:58:56 

2 


model to apply to the Medicaid population? 


01:58:58 

3 

A. 

I mean, again, I think that these factors would 

have 

01:59:04 

4 


to be addressed on a disease — thought through 

on a 

01:59:06 

5 


disease-by-disease basis. 


01:59:08 

6 

Q. 

I asked you about heart disease. 


01:59:12 

7 

A. 

Is your question about heart disease? 


01:59:14 

8 

Q. 

Yes; yes, it is. It has been all along. 


01:59:18 

9 


MR. HAMLIN: Objection, asked and 


01:59:24 
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10 


answered. 

01:59:24 

11 

BY 

MR. SILFEN; 

01:59:26 

12 

Q. 

Why do you not want to name the well-known principal 

01:59:28 

13 


risk factors for heart disease? 

01:59:30 

14 


MR. HAMLIN: Wait, wait. That's 

01:59:32 

15 


argumentative. You don't have to answer that 

01:59:34 

16 


question. Next question. 

01:59:38 

17 

BY 

MR. SILFEN: 


18 

Q. 

At this moment do you know what risk factors are 

02:00:02 

19 


taken into account in the model? 

02:00:04 

20 

A. 

I'm sorry. You mean the whole model here? 

02 : 00 : 08 

21 

Q. 

Yes, anywhere in the model. 

02 : 00 :10 

22 

A. 

Well, my understanding is that factors are included 

02:00:14 

23 


for age and sex, which are important risk factors. 

02:00 :18 

24 


In the NMES estimation my understanding is that 

02 : 00 :20 

25 


socioeconomic indicators are included. And beyond 

02 : 00 :24 


1 


368 

that, I am not aware of other specific variables. 

02 : 00 :28 

2 


Again, this is the model of Zeger, Wyant, and 

02:00:32 

3 


Miller. 

02:00:34 

4 

Q. 

Would you construct a model in which heart disease 

02:00:44 

5 


was an endpoint that did not take into account 

02:00:46 

6 


hypertension, cholesterol, exercise, diet; would 

02:00:52 

7 


you? 

02:00:52 

8 

A. 

Well, if heart disease etiology, which I will take 

02:01:02 

9 


your question to imply, was at issue, depending on 

02:01:06 

10 


the question, I may well want to have information on 

02:01: 08 

11 


these causes of heart disease. 

02:01:10 

12 

Q. 

Is heart disease etiology an issue in this model? 

02:01:14 
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13 

A. 

Again, the model is conditioned on the assumption of 

02 : 01:20 

14 


heart disease as a tobacco-caused disease. 

02 : 01:22 

15 

Q. 

But if we want to control for confounding and not 

02:01:26 

16 


get an artificial result chargeable to tobacco. 

02:01:30 

17 


don't we have to control for other risk factors? 

02:01:34 

18 

A. 

Well, I mean, again, I can't speak to the NMES data 

02:01:40 

19 


and the potential for confounding by these other 

02:01:42 

20 


factors. 

02:01:42 

21 

Q. 

Why can't you speak to the NMES data? I don't 

02:01:44 

22 


understand. How is the NMES data different from any 

02:01:48 

23 


other data? 

02:01:48 

24 

A. 

Well, confounding is a data-specific issue. It 

02:01:52 

25 


refers to the associations between exposures within 

02:01:56 


369 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


Q. 


A. 

Q. 


the data at hand. It's not a general issue. There 
are potential confounders, but confounding is a 
matter of the data at hand. 

I don't understand that. Confounding is a matter of 
a disease condition. Confounding, as I understand 
it, is where the relationship that you seek to 
explore between an exposure and an endpoint may 
actually be influenced by some other exposure. 

In the data at hand. 

Do you mean that heart disease has one set of risk 
factors in the NMES data and another set of risk 
factors — 

MR. HAMLIN: Objection, mischaracterizes 
his testimony. 
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15 

BY 

MR. SILFEN; 

02:02:54 

16 

Q. 

Do you mean, Peter suggests, that before worrying 

02:02:58 

17 


about confounding you would want to find out in the 

02:03:00 

18 


NMES population whether, for instance, there was a 

02:03:04 

19 


relationship, a correlation between smoking and 

02:03:06 

20 


exercise or smoking and diet? 

02:03:08 

21 

A. 

One would need to understand these relationships 

02:03:10 

22 


within the data set. 

02:03:10 

23 

Q. 

And is that an exercise you would undertake if you 

02:03:12 

24 


were going to estimate a model? 

02:03:16 

25 

A. 

Again, I mean, whether one can do that would depend 

02:03:18 


1 

2 

3 

4 Q. 

5 

6 A. 

7 Q. 

8 
9 

10 

11 

12 A. 

13 

14 

15 

16 

17 Q. 
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on the availability of the data. And I don't know 
specifically whether data on these potential 
confounders is present in the NMES database. 

If the data were available you would do it, wouldn't 
you? 

If the data were available, I would use the data. 

On pages — well, skip it. 

Depending on the availability of the data, 
would you also test for interactions to see if there 
were significant interactions that should be taken 
into account? 

Well, the matter of interactions would, in part, be 
a matter of generalizability; are there special 
characteristics of the population at hand that would 
lead one to think that the overall estimate would 
not be applicable externally. 

Well, I am asking a simpler question, though. If 
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18 

19 

20 
21 
22 

23 

24 

25 


you were doing the estimate with NMES data, would 
you check to see if there were significant 
interactions? 

MR. HAMLIN: Objection, asked and 

answered. 

A. Again, I mean, I said that if data were available I 
would use them to explore issues of confounding. I 
might use them to explore issues of what are the 
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371 


A. 


Q. 


Q. 

A. 

Q. 


patterns of combined effect, but this — I mean, 
largely for the purpose that I just spoke to. 

Do you have any knowledge of whether there are any 
interaction terms at all in the models estimating 
relationship between smoking and disease? 

Again, in my role in this I have not looked at 
specific details of the model. 

If there are no interaction terms, that means that 
any interactive effect between smoking and any other 
factor is charged to smoking, correct? 

Well, I mean, again, that depends on the patterns of 
effect — of combined effects within the data, but 
in essence that would be correct on the model — 
assumed on a relative risk model. 

We have already talked about cirrhosis. If 
alcohol — is alcohol controlled for in this model? 

I don't know. 

If it's not, in what way do we avoid having 
virtually all the cirrhosis dollars charged to 
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20 


smoking? 

02:07:14 

21 

A. 

I'm not sure how I know the model would even pick up 

02 : 07 :20 

22 


all the cirrhosis dollars. 

02:07:22 

23 

Q. 

Well, is there any limitation on the disease 

02:07 :28 

24 


endpoints in the model? 

02:07:30 

25 

A. 

Smoking (sic) is certainly not listed. 

02:07:34 


1 

Q. 

372 

You mean cirrhosis is not? 

02:07:36 

2 

A. 

Cirrhosis. 

02:07:36 

3 

Q. 

But it would be there in diminished health status. 

02:07:42 

4 


right? 

02:07:42 

5 

A. 

Well, it's not on the — there's nothing specific in 

02:07:52 

6 


the diminished health status for cirrhosis. I 

02:07:54 

7 


mean — 

02:07:54 

8 

Q. 

Yeah. But if smokers have a higher incidence of 

02:07:58 

9 


cirrhosis than nonsmokers, it's going to be picked 

02 : 08 : 00 

10 


up in the diminished health status model, right? 

02 : 08 : 02 

11 

A. 

To some extent it could be. 

02 : 08 : 04 

12 

Q. 

You have said there is an interaction between 

02:08 :18 

13 


smoking and alcohol for laryngeal cancer? 

02 : 08 :20 

14 

A. 

Yes . 

02 : 08 :20 

15 

Q. 

And if alcohol is not in the model, that combined 

02 : 08:24 

16 


effect is going to be charged to smoking, too? 

02:08:26 

17 

A. 

Well, again, that effect would belong to smoking and 

02:08:32 

18 


to smoking and alcohol. 

02:08:48 

19 

Q. 

You are aware, I take it, that a separate 

02:08:58 

20 


calculation was done for nursing homes? 

02:09:02 

21 

A. 

Yes . 

02:09:02 

22 

Q. 

And you know that the NHANES data was used for that 

02:09:10 
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23 


calculation? 

02:09:12 

24 

A. 

I do. 

02:09:12 

25 

Q. 

Have you used that NHANES data set yourself? 

02:09:16 


373 


1 

A. 

No. 

02:09:16 

2 

Q. 

Are you familiar with how the nursing home 

02:09:20 

3 


calculation was done? 

02:09:22 

4 

A. 

Only in a very general sense. 

02:09:26 

5 

Q. 

Okay. You did review it, though? 

02:09:30 

6 

A. 

The specific model, no. 

02:09:34 

7 

Q. 

You reviewed the report? 

02:09:34 

8 

A. 

I reviewed the report. 

02:09:36 

9 

Q. 

Are you aware that the NHANES follow-up continued 

02:09:50 

10 


for ten years, from 1982 to 1992, and that it 

02:09:54 

11 


involved four waves of interviews? I am looking at 

02:10 : 00 

12 


page 21. 

02:10: 02 

13 

A. 

I mean, I haven't read the specific details of the 

02:10:04 

14 


study. I am familiar with them. 

02:10 : 08 

15 

Q. 

You are familiar with them? 

02 :10 : 08 

16 

A. 

Well, I mean, in this sense. This data set has been 

02:10:10 

17 


used for other purposes. 

02:10:12 

18 

Q. 

So you are familiar with the NHANES follow-up 

02:10:18 

19 


survey? 

02:10:18 

20 

A. 

It's an epidemiologic study that's been reported on 

02 :10:20 

21 


in the literature. 

02 :10 :22 

22 

Q. 

Okay. Well, then we won't spend time on the data. 

02 :10:28 

23 


Let's look at the model that appears at page 28. 

02:10:32 

24 


THE WITNESS: Can we do a break? 

02:10:38 
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25 


MR. SILFEN: 


Yes . 


02:10:40 


374 

1 (Break taken.) 

2 BY MR. SILFEN: 


3 

Q 

4 


5 


6 


7 


8 

A 

9 

Q 

10 


11 


12 


13 


14 

A 

15 

Q 

16 


17 


18 

A 

19 

Q 

20 


21 

A 

22 

Q 

23 

A 

24 


25 

Q 


We were talking about the nursing home model and we 
were going to look at page 28. And you see at the 
top, as I understand it, the only costs involved 
here are the maintenance costs. The medical costs 
are handled back in the core model, correct? 

That's what it says, yes. 

And then if we go under that next paragraph, as I 
understand it, what we see first is that the nursing 
home maintenance costs are collected by age to the 
nearest year. So you are getting a year-by-year 
analysis. Do you see that? 

Um-hmm, I do. 

And then we do our how many smokers calculation by 
discounting those costs by the percentage of persons 
who smoke from BRFSS? 

I see that sentence. 

Okay. Do you understand that to be the how many 
smokers discount, the first reduction step? 

I see that, yes. 

Well, do you understand that that's what it is? 

It's the application of the percentage of people who 
smoke, yes, how many smoked. 

And then you see that instead of doing how much 


02:16:16 
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02:16:34 
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02:16:42 
02:16:44 
02:16:52 
02:16:56 
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02:17:04 
02:17:06 
02:17:08 
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1 


extra disease, that the second reduction step is 

02:17:46 

2 


going to be a determinant of how much extra time? 

02:17:52 

3 

A. 

I see that also. 

02:17:52 

4 

Q. 

Well, you are not seeing it for the first time. I 

02:17:58 

5 


mean, I take it you've read — 

02:17:58 

6 

A. 

I have read the report. 

02 :18 : 00 

7 

Q. 

And that the way this is done is by collecting in 

02:18:06 

8 


NMES all persons of a given age into "ever smoker" 

02:18:12 

9 


or "never smoker" classes? In NHANES sorry; 

02:18:16 

10 


NHANES. So, in other words, we have all people 65 

02:18:18 

11 


as years old smokers and never smokers, right? 

02 :18:20 

12 

A. 

Correct. 

02 :18 :24 

13 

Q. 

And then for that year of age, in our example 

02 :18:28 

14 


age 65, we determine the average length of stay in 

02:18:32 

15 


nursing homes for smokers in months and the average 

02:18:36 

16 


time for nonsmokers? 

02:18:40 

17 

A. 

Yeah, essentially. 

02:18:42 

18 

Q. 

And we take the difference between those two, put it 

02:18:50 

19 


over the average time for the smokers and that gets 

02:18:52 

20 


us the extra time spent in that year theoretically 

02:19:02 

21 


attributable to smoking, correct? 

02:19:04 

22 

A. 

That's — yes, that's correct. 

02:19:06 

23 

Q. 

Now, does that calculation tell us whether smokers 

02:19:24 

24 


are more likely to enter nursing homes than 

02:19:28 

25 


nonsmokers? 

02:19:28 
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1 

A. 

Well, as stated, the calculation tells us the 

02:19:34 

2 


percentage of time spent in nursing homes by smokers 

02:19:40 

3 


and nonsmokers. 

02:19:40 

4 

Q. 

In a given year? 

02:19:42 

5 

A. 

In a given year. 

02:19:42 

6 

Q. 

Does that calculation tell us whether smokers are 

02:19:46 

7 


more likely to enter nursing homes than nonsmokers? 

02:19:48 

8 

A. 

It does not give the number of times or the 

02:19:50 

9 


admissions rates for the two groups. 

02:19:52 

10 

Q. 

It doesn't give the probability of entry? 

02:19:54 

11 

A. 

No. 

02:19:56 

12 

Q. 

Does it tell us if smokers are likely to spend more 

02:20:02 

13 


time in nursing homes than nonsmokers? 

02:20:04 

14 

A. 

Well, it tells us that in terms of real time. 

02:20:12 

15 


smokers spend more or less time in nursing homes 

02:20:16 

16 


than nonsmokers. 

02:20:18 

17 

Q. 

Real time. What do you mean by "real time"? 

02:20:22 

18 

A. 

What proportion of the time on an annual basis is 

02:20:26 

19 


spent in nursing homes by the two groups. It 

02:20:30 

20 


doesn't take into account the numbers of times that 

02:20:32 

21 


they go in. 

02:20:32 

22 

Q. 

But that's only within a given year? 

02:20:34 

23 

A. 

Within a given year. 

02:20:36 

24 

Q. 

So it doesn't tell you whether, in fact, smokers. 

02:20:38 

25 


given entry, stay longer or shorter? 

02:20:42 







377 


1 

A. 

No, 

simply the percentage of time 

in a given 

year. 

02:20:46 

2 

Q. 

But 

it does not tell you whether. 

given entry 

to a 

02:20:50 

3 


nursing home, smokers stay longer 

or shorter? 


02:20:52 
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4 

A. 

That's correct, as stated in the formula. 

02:20:56 

5 

Q. 

I am correct, my statement is correct? 

02:20:58 

6 

A. 

Your statement is correct. It's a characterization 

02:21:02 

7 


of what the formula does. 

02:21:04 

8 

Q. 

And this does not tell us if the State spends more 

02:21:10 

9 


on smokers for Medicaid in nursing homes than it 

02:21:12 

10 


does on nonsmokers, does it? 

02:21:14 

11 

A. 

You are here referring to where we are on page 28? 

02:21:22 

12 

Q. 

Yes. This calculation does not tell us whether the 

02:21:24 

13 


State spends more on smokers for nursing homes than 

02:21:30 

14 


it does nonsmokers? 

02:21:32 

15 

A. 

It's a calculation of the percentage of time. 

02:21:34 

16 

Q. 

And it does not tell us, does it, whether the State 

02:21:38 

17 


spends more for smokers for nursing homes than 

02:21:42 

18 


nonsmokers? 

02:21:42 

19 


MR. HAMLIN: Objection, asked and 

02:21:44 

20 


answered. 

02:21:44 

21 

A. 

I mean, the calculation is a time calculation, it's 

02:21:48 

22 


not a dollar calculation. 

02:21:48 

23 

Q. 

Well, the calculation then takes these percentages 

02:21:52 

24 


and multiplies it times a dollar pot, right? 

02:21:54 

25 

A. 

It does do that, yes. 

02:21:56 


378 


1 

Q. 

Okay. When that calculation is done, does 

it tell 

02:22:00 

2 


us whether the State spends more on smokers 

for 

02:22:04 

3 


nursing homes than nonsmokers? 


02:22:04 

4 

A. 

Well, that's the way that this additional 


02:22:08 

5 


expenditure is estimated. 


02:22:10 
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6 

Q. 

I want to know whether 

this calculation tells us 

02:22:12 

7 


whether smokers spent - 

- whether the State spends 

02:22:16 

8 


more on nursing homes for smokers than nonsmokers. 

02:22:20 

9 


MR. HAMLIN: 

Objection, asked and 

02:22:20 

10 


answered. 


02:22:24 

11 

A. 

I mean, I guess all I can say is I think I have 

02:22:30 

12 


answered the question. 

This is the approach used to 

02:22:32 

13 


estimate how many more 

dollars. It's based on the 

02:22:38 

14 


increment in time spent 

in homes for smokers 

02:22:40 

15 


compared to nonsmokers. 


02:22:42 

16 

Q. 

I mean, maybe you just 

can't answer this question. 

02:22:46 

17 


I will try it once more 

; Tom will object. I want to 

02:22:50 

18 


know whether in your professional expert opinion 

02:22:52 

19 


this calculation tells 

us whether the State spends 

02:22:58 

20 


more on smokers for nursing homes than it does on 

02:23:02 

21 


nonsmokers. 


02:23:02 

22 


MR. HAMLIN: 

Objection, asked and 

02:23:04 

23 


answered. 


02:23:06 

24 

A. 

I think I have. I mean 

, again, all I can say is 

02:23:08 

25 


this is the estimation 

approach for estimating the 

02:23:10 


1 


379 

increment in dollars spent for smokers compared to 

02:23:12 

2 


nonsmokers. 

02:23:14 

3 

Q. 

Let me give you an example. Let's suppose — we 

02:23:54 

4 


have been talking about age 65, okay. Are you with 

02:23:58 

5 


me? 

02:23:58 

6 

A. 

Yes. 

02:23:58 

7 

Q. 

Let's suppose at age 65 there are only nine 

02:24:02 

8 


nonsmokers in our data set left and they are all in 

02:24:06 
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9 


a nursing home. Okay? 

02:24:08 

10 

A. 

(Nodding.) 

02:24:10 

11 

Q. 

And there's one smoker left. He's in a nursing 

02:24:16 

12 


home, too. Are you with me so far? 

02:24:18 

13 

A. 

Yes . 

02:24:18 

14 

Q. 

The smoker is there all twelve months, the nine 

02:24:22 

15 


nonsmokers are there an average of ten months. 

02:24:28 

16 


Okay? 

02:24:30 

17 

A. 

Okay. 

02:24:30 

18 

Q. 

This calculation is going to tell us that there was 

02:24:32 

19 


extra time spent in nursing homes by smokers, isn't 

02:24:44 

20 


it? 

02:24:44 

21 

A. 

Correct. 

02:24:44 

22 

Q. 

Two extra months? 

02:24:46 

23 

A. 

Two extra months. 

02:24:46 

24 

Q. 

Do you believe that the State paid more for smokers 

02:24:48 

25 


in nursing homes than it did for nonsmokers? 

02:24:52 


380 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


MR. HAMLIN: Objection to form. 

A. I mean, I think if one calculated the rate per 

smoker, which is my understanding of what the model 
will do, then this would lead to — this is leading 
to an estimate of the incremental cost per smoker 
and that — for smokers, yes. 

If you are asking the question one versus 
nine, clearly the expenditures for the 90 months 
would be greater than for the 12 months. 

If one estimated the rate of expenditure. 


02:24:54 

02:24:58 

02:25:02 

02:25:06 

02:25:12 

02:25:16 

02:25:18 

02:25:22 

02:25:24 

02:25:26 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q. 


Q. 


then the rate of expenditure per smoker would in 
this case, although estimated on the basis of sparse 
data, would exceed that for nonsmokers. 

And if you want to know whether the State spends 
more on smokers for a nursing home than nonsmokers, 
don't you have to count the 90 months? 

Well, my understanding — and, again, I am not — I 
know relatively little about the nursing home 
model — is that this model is being used to 
estimate for the Medicaid database those 
expenditures. So I am not sure how to deal with the 
hypothetical question in relationship to the 
application of the model. 

Do you believe as a physician and an expert in 
epidemiology that the State pays more for smokers in 


02:25:30 

02:25:32 

02:25:34 

02:25:38 

02:25:42 

02:25:44 

02:25:58 

02:26:02 

02:26:04 

02:26:10 

02:26:16 

02:26:20 

02:26:22 

02:26:30 

02:26:36 
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1 


nursing homes than it does for nonsmokers? 

02:26:38 

2 


MR. HAMLIN: Objection, asked and 

02:26:40 

3 


answered. 

02:26:40 

4 

A. 

I mean, as a physician I would not have a basis. 

02:26:44 

5 


sort of, from my individual, one-on-one anecdotal 

02:26:48 

6 


experience to draw a judgment. 

02:26:50 

7 

Q. 

I asked you: As a physician and as an expert 

02:26:52 

8 


epidemiologist, the chairman of the department of 

02:26:54 

9 


epidemiology at the largest epidemiological school 

02:26:58 

10 


in the world, do you have an opinion as to whether 

02:27:02 

11 


the State pays more for nursing home costs for 

02:27:08 

12 


smokers than it does for nonsmokers? 

02:27:08 

13 


MR. HAMLIN: Objection, asked and 

02:27:10 
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14 


15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


answered. 02 

A. I mean, I think I can only draw my opinion from a 02 

basis in data and the findings of, you know, a model 02 

attempted to develop those cost estimates. I don't 02 
have a base of personal experience. 02 

Q. Do you — in your professional opinion does this 02 

model, as you now understand it, tell you anything 02 

at all about whether the State spends more on 02 

smokers or nonsmokers for nursing homes? 02 

MR. HAMLIN: Same objection. 02 

A. I mean, again, this model is directed at estimating 02 
the incremental time. It's the incremental costs in 02 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 


382 

nursing homes for smokers versus nonsmokers and in 
this application extended to the State of Minnesota. 

Q. Does this model tell you whether the State spends 
more in the aggregate for smokers than it does for 
nonsmokers? 

A. Well, I mean, that's the way the model is being 
applied. It's being used to estimate in the 
aggregate, isn't it? 

Q. Yes, it is. But does it tell us that? 

A. I mean, are you asking me — well, I am not going 

to... I mean, that's what the model is being used 
for. 

Q. So this is a model that doesn't take into account 
whether smokers are more likely to enter nursing 
homes and it doesn't take into account whether, if 


02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 
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16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q. 

A. 

Q. 


they enter, they stay longer. How can it tell us 
whether smokers cost more in the aggregate? 

It does estimate the increment in time for smokers 
compared to nonsmokers, and it costs money on a 
daily basis to be in a nursing home. 

What do you mean by "the increment in time"? 

I thought we looked at that on page 28. 

Yeah. But we agreed, didn't we, that while you said 
it was the increment in time, it's the increment 
only for a year; and you agreed with me that we do 


02:28:56 

02:29:00 

02:29:02 

02:29:06 

02:29:08 

02:29:10 

02:29:14 

02:29:16 

02:29:20 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


not know whether, in fact, that smoker stayed longer 
in a nursing home or not? 

A. I thought that for a given year the formula on 
page 28 says that the model is estimating the 
increment in time spent in nursing homes for smokers 
compared to nonsmokers. 

Q. But that doesn't tell us what would have happened if 
we went into the second year and the third year and 
the fourth year, does it; it doesn't tell us 
whether, given entry, a smoker stays longer? 

A. The model is not referenced to a specific admission 
to a nursing home. 

Q. Okay. Let's suppose we did this: Suppose that we 
could demonstrate to you in the data that in the — 
NHANES gives you a ten-year window. Are you with 
me? 

A. Yes. 

Q. Four looks, ten-year window. Okay? 
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19 

A. 

(Nodding. ) 


20 

Q. 

Suppose we could demonstrate to you that if we look 

02:30:18 

21 


at the people at the beginning of that ten-year 

02:30:20 

22 


window, okay, that smokers are less likely. 

02:30:26 

23 


significantly less likely to enter a nursing home 

02:30:28 

24 


and if they do enter they stay a shorter time. Do 

02:30:34 

25 


you understand what I am saying? 

02:30:34 




384 


1 

A. 

I hear you. 

02:30:36 

2 

Q. 

If I could demonstrate that to you, would you agree 

02:30:38 

3 


with me that the State does not pay more for 

02:30:42 

4 


smokers? 

02:30 : 44 

5 


MR. HAMLIN: Objection to form and 

02:30:46 

6 


foundation. 

02:30:48 

7 

A. 

I think, again — perhaps let me repeat back what 

02:30:52 

8 


you said. You said assuming that analysis of the 

02:30:56 

9 


NHANES follow-up data shows that smokers are less 

02:31:02 

10 


likely to get into nursing homes than nonsmokers? 

02:31:04 

11 

Q. 

Yes . 

02:31:04 

12 

A. 

And their stays are shorter? 

02:31:04 

13 

Q. 

Given entry, they stay less time. 

02:31:06 

14 

A. 

Well, I would assume, then, that the formula that is 

02:31:10 

15 


shown on page 28 would show that time in nursing 

02:31:12 

16 


homes was less for smokers than for nonsmokers. 

02:31:16 

17 

Q. 

No. I am talking about looking at the entire 

02:31:18 

18 


ten-year window, not one year at a time. You take 

02:31:24 

19 


the group at the beginning, smokers and nonsmokers. 

02:31:28 

20 


and you say I have now got a ten-year window and I 

02:31:32 
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am going to see — and, of course, it's all 

02:31:34 

22 


different ages of people in that ten-year window? 

02:31:36 

23 

A. 

Right. 

02:31:36 

24 

Q. 

— and I am going to see whether in that ten-year 

02:31:40 

25 


period the probability of entry of smokers versus 

02:31:42 
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A. 


Q. 

A. 


Q. 


A. 


nonsmokers and length of stay, given entry. Okay? 

And I find looking at that ten-year window 
that smokers are less likely to enter and, given 
entry, stay shorter. Would you agree with me then 
that the State pays less for smokers? 

MR. HAMLIN: Objection to form, 
foundation, calls for speculation. 

I mean, again, your suggestion that 
hospitalization — I'm sorry, nursing home 
admissions are less frequent, stays are shorter for 
smokers compared to nonsmokers in this population 
across the lifetime suggests that the net days 
should be less and that if this approach were 
applied the costs should be less for smokers than 
for nonsmokers. 

That approach should get the same result? 

No. I suggested that if this approach were applied, 
which is the approach that is applied here, that 
under your assumptions the time in nursing homes 
would be less for smokers than for nonsmokers. 

No. That's only looking at one year in time. It's 
conditioned on — 

I understand. 
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24 Q. — survival in each year. 

25 A. You would be looking at it year by year by year? 


02:32:46 
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Q. I would be looking at the whole ten-year period; one 
block, not year by year. You could get a different 
result, right? 

MR. HAMLIN: Same objection, calls for 
speculation. 

BY MR. SILFEN: 

Q. You do not understand that by looking at the whole 
ten years you could get a different result than 
looking at one year at a time? 

A. I think that's a complicated matter, depending on 
what's happening across time. 

Q. Is age a prime determinant of nursing home entry? 

A. Yes. 

Q. Do smokers live as long as nonsmokers? 

A. No. 

Q. What's the age difference? 

A. Median life expectancy difference? 

Q. Yes. 

A. In the range of eight years. 

Q. Okay. Given that, if we examine smokers and 

nonsmokers and their entry into nursing homes over a 
ten-year period, aren't we going to see less entry 
for smokers and shorter stays? 

MR. HAMLIN: Objection, asked and 

answered. 
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1 

A. 

I think I have. I mean, you are referring to a 

02:33:46 

2 


fixed population where everyone is aging and no one 

02:33:50 

3 


is coming in. 

02:33:52 

4 

Q. 

And people are dying. 

02:33:52 

5 

A. 

And people are dying. 

02:33:54 

6 

Q. 

Yes. 

02:33:54 

7 

A. 

I mean, again, but that's not the real population. 

02:33:56 

8 


because in the real population people are entering 

02:33:58 

9 


in successive age groups. 

02:34:02 

10 

Q. 

Okay. You still haven't really answered my 

02:34:10 

11 


question, though. When I asked you this question 

02:34:16 

12 


before, you answered by saying, well, it should show 

02:34:20 

13 


up in this comparison. I don't want to know what 

02:34:22 

14 


should show up here. I want to know the answer to 

02:34:26 

15 


this question: 

02:34:26 

16 


If we looked at the ten-year window, the 

02:34:30 

17 


whole ten-year period of time, and we compared 

02:34:32 

18 


smokers and nonsmokers and we found that smokers 

02:34:36 

19 


were less likely to enter nursing homes and, given 

02:34:42 

20 


entry, stayed shorter, would that prove that the 

02:34:46 

21 


State pays less for smokers? 

02:34:48 

22 


MR. HAMLIN: Objection to form, asked and 

02:34:52 

23 


answered, calls for speculation. 

02:34:54 

24 

A. 

Again, I mean, you are describing a scenario of a 

02:34:58 

25 


fixed population that's not being replenished. You 

02:35:02 
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1 


said if you followed this population, which is 

02:35:04 

2 


fixed. So there is no one coming in. You've 

02:35:08 

3 


described less hospitalizations for smokers — I'm 

02:35:12 

4 


sorry, less nursing home admissions and shorter 

02:35:14 

5 


stays. Again, the estimate of time spent in nursing 

02:35:18 

6 


homes would be less for smokers than for nonsmokers. 

02:35:20 

7 


which I think is clear. You know, we haven't talked 

02:35:24 

8 


about the distribution of diagnoses and so forth. 

02:35:26 

9 

Q. 

So your answer is given those premises, the time in 

02:35:30 

10 


nursing homes would be less for smokers? 

02:35:32 

11 

A. 

Yes . 

02:35:32 

12 

Q. 

Now, let's take a look. Dr. Samet, at your report. 

02:36:26 

13 


And I want to look in particular at your discussion 

02:36:38 

14 


of tobacco industry knowledge and misrepresentations 

02:36:44 

15 


that appears on page 26. 

02:36:48 

16 


You offer an opinion here. I am quoting 

02:37:12 

17 


from the first sentence of the third paragraph. 

02:37:20 

18 


"...it is my opinion that the defendants engaged in 

02:37:22 

19 


a campaign of false promises, misleading statements. 

02:37:26 

20 


and deceptive practices beginning in the 1950s and 

02:37:28 

21 


continuing through today." Do you see that? 

02:37:30 

22 

A. 

Which — 

02:37:34 

23 

Q. 

Page 26. Your report. Dr. Samet. 

02:37:38 

24 

A. 

Okay, I found it. 

02:37:40 

25 

Q. 

So you see that opinion? 

02:37:42 
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1 A. Yes, I do. 02:37:42 
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2 

Q. 

And I take it that that opinion is based, in part at 

02:37:46 

3 


least, on a reading of a group of internal tobacco 

02:37:48 

4 


company documents? 

02:37:50 

5 

A. 

That's correct. 

02:37:50 

6 

Q. 

And those documents were given to you by counsel? 

02:37:54 

7 

A. 

Correct. 

02:37:56 

8 

Q. 

Any other source for the documents? 

02:38:00 

9 

A. 

No. 

02:38:00 

10 

Q. 

Did you make any directed request for documents that 

02:38:06 

11 


you were particularly interested in or did you just 

02:38:10 

12 


receive what was given? 

02:38:12 

13 

A. 

I received documents. 

02:38:12 

14 

Q. 

Is it your opinion that the companies had some 

02:38:28 

15 


knowledge at some point in time that the scientific 

02:38:34 

16 


community did not have? 

02:38:36 

17 

A. 

I don't have an opinion on that matter. 

02:38:40 

18 

Q. 

So then — if that is so, then I take it that the 

02:39:00 

19 


false and misleading practices here are denying the 

02:39:10 

20 


truth of information that was available to the 

02:39:16 

21 


scientific community? 

02:39:16 

22 

A. 

Correct, in part. 

02:39:20 

23 

Q. 

And what is the other part? 

02:39:22 

24 

A. 

Making claims as to types of cigarettes and related 

02:39:28 

25 


health issues, the statements as to concern about 

02:39:40 
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1 


the health 

of smokers. 




02:39:42 

2 

Q. 

Do you have 

an opinion 

as to when in time 

the 


02:40:02 

3 


companies' 

denials or 

statements became a 

lie 

as 

02:40:10 

4 


opposed to 

a statement 

or opinion? 



02:40:14 
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5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. 


Q. 

A. 

Q. 


Q. 

A. 

Q. 


Well, I think we could look to the '64 Surgeon 
General's report as a reaching of scientific 
consensus published by an authoritarian — 
authoritative body — 

Like an overseer? 

— authoritative body on the causal connections of 
smoking with a number of diseases. 

So I take it your point is that after that date the 
companies' denials, you believe, became false and 
misleading? 

I think that's certainly one date. I mean, the 
evidence had mounted across the 1950s, but I think 
this document represented a very important synthesis 
of the evidence that was, I think, not — was 
accepted by the mainstream scientific community. 

Is it your view that once the Surgeon General had 
spoken there couldn't be good-faith dissent? 

I don't think the issue was one of dissent. 

I'm sorry. It's not one of dissent? Isn't that 
what — I mean, I take it what you are saying is 
that the tobacco companies denied the truth of the 
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1 

2 

3 

4 

5 

6 


A. 


causal conclusion? 

I think there's a difference between denying the 
causal conclusion and dissenting with aspects of it 
or disagreeing with aspects of the science. 

Well, is the difference — I mean, suppose that what 
they did is say we don't believe it's proven. Is 


02:41:42 

02:41:44 

02:41:48 

02:41:52 

02:42:06 

02:42:10 
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7 


that different than denying it's true? Is that the 

02:42:14 

8 


distinction you are drawing? 

02:42:16 

9 

A. 

I'm sorry. Drawing where? 

02:42:18 

10 

Q. 

Are you drawing a distinction between saying I'm 

02:42:22 

11 


kind of agnostic on this, I don't think it's proven 

02:42:24 

12 


yet, and denial; are those the — 

02:42:30 

13 

A. 

I guess I am drawing the distinction between 

02:42:32 

14 


legitimate scientific questioning of aspects of the 

02:42:34 

15 


data versus denying that an association has been 

02:42:36 

16 


documented and found to be causal. 

02:42:38 

17 

Q. 

Do you think there couldn't be a legitimate question 

02:42:42 

18 


after '64? 

02:42:42 

19 

A. 

For — I think this would have to be addressed on a 

02:42:48 

20 


health outcome. 

02:42:54 

21 

Q. 

The only — there's a categorical finding on lung 

02:42:56 

22 


cancer in '64, right? 

02:42:56 

23 

A. 

Correct. 

02:42:58 

24 

Q. 

But not on heart disease? 

02:42:58 

25 

A. 

That's correct. There's some findings on other 

02:43:00 
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1 


respiratory effects. 

02:43:02 

2 

Q. 

Right. Well, let's take lung cancer, then. Do you 

02:43:04 

3 


think there couldn't be legitimate or good-faith 

02:43:06 

4 


outright disagreement after '64? 

02:43:08 

5 

A. 

I think it would be very hard to maintain, quote — 

02:43:12 

6 


I will use your terms back — good-faith 

02:43:14 

7 


disagreement with the weight of the scientific 

02:43:20 

8 


evidence available at that point. 

02:43:20 

9 

Q. 

'64 was both genders or only men? 

02:43:36 
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10 

A. 

Men. 

02:43:36 

11 

Q. 

So does that mean you could have a legitimate 

02:43:42 

12 


disagreement with respect to women? 

02:43:44 

13 

A. 

The evidence at that time was not substantial for 

02:43:48 

14 


women. 

02:43:52 

15 

Q. 

Haven't you just told us with reference to this 

02:43: 54 

16 


article on depression that when the hypothesis 

02:44:00 

17 


doesn't hold for all cancers, to say nothing of men 

02:44:06 

18 


and women, that you are doubtful? 

02:44:08 

19 

A. 

Smoking patterns were quite different in men and 

02:44:10 

20 


women at that time. 

02:44:12 

21 

Q. 

Still, that was a good question. I'm retiring. 

02:44:18 

22 


MR. HAMLIN: Object to the 

02:44:26 

23 


characterization of his own question. It speaks of 

02:44:32 

24 


his lack of understanding of that. 

02:44:40 

25 





1 

BY 

MR. SILFEN: 



2 

Q. 

Is there a subject out there on which you are a 

lone 

02:44:50 

3 


voice, you know, everybody else is pretty sure but 

02:44: 52 

4 


you're not, in epidemiology? 


02:44:56 

5 

A. 

I won't ask you to define "a lone voice," but I 


02:45:04 

6 


think the answer is no. 


02:45:04 

7 

Q. 

Really? I mean, I am almost just plain old 


02:45:08 

8 


curious. You don't have an outsider's position 

on 

02:45:10 

9 


any issue in epidemiology? 


02:45:12 

10 

A. 

Not that I am aware of, no. 


02:45:20 

11 

Q. 

Do you have an opinion that the companies should 

not 

02:45:56 
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12 


have sold cigarettes after 1964? 


02:45:58 

13 

A. 

Specific opinion on that matter, no. 


02:46:06 

14 

Q. 

What about the sale of cigarettes today? As an 

02:46:10 

15 


epidemiologist and doctor, should cigarettes be 

02:46:14 

16 


buyable, available? 


02:46:16 

17 

A. 

I don't think being an epidemiologist 

entitles me to 

02:46:20 

18 


a special view on this issue. 


02:46:24 

19 

Q. 

You've made an important part of your 

professional 

02:46:28 

20 


life studying the effect on health of 

cigarettes, 

02:46:32 

21 


haven't you? 


02:46:32 

22 

A. 

A substantial body of my work has been 

. in that area. 

02:46:36 

23 

Q. 

If you don't have an opinion on this or a right to 

02:46:40 

24 


have an opinion, who would? 


02:46:40 

25 

A. 

Would you restate your question? 


02:46:46 


1 

Q. 

394 

My question is: As an epidemiologist who has spent 

02:46:50 

2 


a substantial amount of his career on the issue of 

02:46:52 

3 


smoking and health, do you have an opinion as to 

02:46:56 

4 


whether cigarettes should be available to the 

02:46:56 

5 


public? 

02:46:58 

6 

A. 

Well, I think your question is one of availability. 

02:47:00 

7 


I mean, again, perhaps going back to authoritarian 

02:47:04 

8 


versus authoritative. I am not in favor of 

02:47:08 

9 


proscription, if that's the question. 

02:47:10 

10 

Q. 

When you say "proscription," would you be in favor 

02:47:30 

11 


of prescription or is your view that cigarettes 

02:47:36 

12 


should be available for sale? 

02:47:38 

13 

A. 

I am certainly in favor of limiting access of minors 

02:47: 42 

14 


to cigarettes, as is, I think, the majority of the 

02:47:46 
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15 


country. I am in favor of proper tobacco control 

02:47:50 

16 


measures in tax policies. 

02:47:52 

17 

Q. 

Now, there's a lot more known about the dangers of 

02:47:58 

18 


smoking today than there was in 1964, isn't there? 

02:48:04 

19 

A. 

That's correct. 

02:48:04 

20 

Q. 

And based on all that knowledge, even today you 

02:48:12 

21 


wouldn't proscribe the sale of cigarettes? 

02:48:16 

22 


MR. HAMLIN: Objection, asked and 

02:48:18 

23 


answered. 

02:48:20 

24 

BY 

MR. SILFEN: 


25 

Q. 

Well, then surely you would agree that there would 

02:48:24 
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1 


have been no basis for 

banning the sale of 

02:48:28 

2 


cigarettes in 1964 or 

'70 or '75 or '80; wouldn't 

02:48:32 

3 


you agree? 


02:48:32 

4 

A. 

I'm sorry. What type 

of basis would one even need 

02:48:34 

5 


to consider — 


02:48:36 

6 

Q. 

I don't know. Health 

risks, that's the issue. And 

02:48:40 

7 


you are the one that has the information. 

02:48:42 

8 


MR. HAMLIN: 

Objection, asked and 

02:48:46 

9 


answered. 


02:48:46 

10 


MR. SILFEN: 

Okay, I will take it. 

02:48:50 

11 

BY 

MR. SILFEN: 



12 

Q. 

I take it, though, that it is your opinion that the 

02:49:20 

13 


companies should have 

been more truthful about the 

02:49:22 

14 


dangers of cigarettes 

at least after 1964? 

02:49:24 

15 

A. 

Correct. 


02:49:26 

16 

Q. 

Does the model that we 

have looked at here together 

02:49:32 
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17 


tell us the different cost for Medicaid that the 

02:49:38 

18 


State would have incurred had the companies been 

02:49:42 

19 


more truthful? 

02:49:42 

20 

A. 

The model estimates health costs for the interval we 

02:49:48 

21 


have discussed, 1978 to 1996. 

02:49:52 

22 

Q. 

I understand. Does the model estimate the different 

02:49:56 

23 


health cost for Medicaid had the companies been more 

02:50:02 

24 


truthful about the health risk of smoking after 

02:50:04 

25 


1964? 

02:50:06 
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1 

A. 

Not specifically, no. 

02:50:08 

2 

Q. 

Well, not at all, right? 

02:50:10 

3 


MR. HAMLIN: Objection, asked and 

02:50:14 

4 


answered. 

02:50:14 

5 

A. 

No. 

02:50:14 

6 

Q. 

I take it you know what a longitudinal model is. 

02:50:36 

7 


longitudinal study, a cohort model? 

02:50:40 

8 

A. 

I know what a cohort study is and I know what 

02:50:42 

9 


longitudinal data analyses are, yes. 

02:50 : 44 

10 

Q. 

If I wanted to know how the State's costs would have 

02:50:48 

11 


been different if the companies had told the truth 

02:50:52 

12 


after 1964, I would have to do a cohort study. 

02:50:56 

13 


wouldn't I? 

02:50:56 

14 

A. 

I think I know what you are driving at, but tell me 

02:51:06 

15 


about your cohort study. 

02:51:06 

16 

Q. 

Well, I would have to assess how smoking habits 

02:51:12 

17 


might have changed had the companies told the 

02:51:14 

18 


truth. That's first, right, correct? 

02:51:18 

19 

A. 

One could do that, yes. 

02:51:20 
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20 

Q. 

And then I would have to assume that 

a certain 

02:51:24 

21 


amount of smokers would have 

quit 

or 

not 

started 

02:51:28 

22 


with that information, true? 





02:51:32 

23 

A. 

It's an approach, yes. 





02:51:36 

24 

Q. 

And then I would have had to 

compare 

for 

the first 

02 : 51: 44 

25 


year after this intervention. 

. Do 

you 

know what I 

02:51:46 
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1 


mean by "an intervention"? 

02:51:48 

2 

A. 

I know what an intervention is. 

02:51:50 

3 

Q. 

The intervention being now the truth — 

02:51:50 

4 


hypothetically we are going to assume that the truth 

02:51:54 

5 


was told. And we are going to see what would have 

02:51:56 

6 


changed, correct? 

02:51:56 

7 

A. 

That's your description of the intervention. 

02:51:58 

8 

Q. 

So we are going to have to — in 1965 we are going 

02:52:02 

9 


to have to compare a person who, in fact, continued 

02:52:04 

10 


smoking with a hypothetical one-year quitter, right? 

02:52:08 

11 

A. 

Correct. 

02:52:10 

12 

Q. 

And in 1966 we are going to compare a continuing 

02:52:14 

13 


smoker for however many years with a two-year 

02:52:18 

14 


quitter, correct? 

02:52:18 

15 

A. 

Correct. 

02:52:20 

16 

Q. 

And we are going to have to follow that comparison 

02:52:22 

17 


and see the totality of health care costs for the 

02:52:28 

18 


continuing smoker and the hypothetical quitter. 

02:52:30 

19 


correct? 

02:52:30 

20 

A. 

That would be one group, yes. 

02:52:36 

21 

Q. 

And another group might be people who wouldn't have 

02:52:38 
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22 


started? 



02:52:40 

23 

A. 

Correct. 



02:52:40 

24 

Q. 

Can you think of 

any other 

way to do that analysis? 

02:52:44 

25 

A. 

It sounds like an 

approach 

to do it. 

02:52:50 


Well, that's why I asked you that question. Can you 02:52:52 

think of any other way to do that analysis? 02:52:54 

Well, the general approach is the right general 02:52:58 

approach. 02:52:58 

MR. SILFEN: I am going to take a short 02:53:02 

break and we will see where we are. 02:53:04 

(Break taken.) 02:58:50 

(Deposition concluded.) 02:58:50 
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25 Minneapolis, Minnesota 55402 


http://legacy.library.ucsf.£dy/tE€l/qjn05aG0/pdfndustrydocuments.ucsf.edu/docs/mjhd0001 
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STATE OF MINNESOTA ) 

) ss. 

COUNTY OF RAMSEY ) 


Be it known that I took the deposition of 
DR. JONATHAN SAMET on October 9, 1997 at the Harbor Court 
Hotel, 550 Light Street, Baltimore, Maryland; 

That I was then and there a notary public in and for 
the County of Ramsey, State of Minnesota, and that I was 
duly authorized to administer an oath; 

That the witness before testifying was first duly 
sworn to testify the truth and nothing but the truth; 

That the deposition was stenographically reported by 
myself and reduced into print through computer-aided 
transcript, and that it is a true record to the best of 
my ability; 

That I am not related to any of the parties hereto, 
nor interested in the outcome of the action; 

That the cost of the original transcript has been 
charged to the party noticing the deposition, unless 
otherwise agreed by counsel, and that copies have been 
made available to all parties at the same cost, unless 
otherwise agreed upon by counsel; 

That the reading and signing of the deposition by 
the witness was not waived. 

WITNESS MY HAND AND SEAL this 13th day of October, 

1997 . 


LORI A. CASE, RPR 
Notary Public 


http://legacy.library.ucsf.£dy/tE€l/qjn05aG0/pdfndustrydocuments.ucsf.edu/docs/mjhd0001 



